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PREFACE. 



The object of this treatise is to supply the long-felt need of 
a work on business law, which would be concise, and at the same ' 
time as nearly complete as it is possible in treating of a subject 
upon which so much can be written without exhausting it. The 
work is intended as a text-book for schools in which Commercial 
Law is systematically taught, and it is hoped that the manner of 
treating the different divisions of the subject will be found so 
plain and simple that the student will be able to master the 
subject matter of every page without difQculty, with the aid of a 
^ competent teacher, which from the very nature of the subject 

will be found necessary for a full and complete understanding of 
many of the intricate points involved in this branch of the law. 
X* In this, a want of many text-books of a like nature has been 

Q-. supplied, by giving extracts from the statutes of the different 

1^ States relative to some of the most important branches of Com- 

mercial Law. The treatise is not exhaustive, but is sufficiently 
comprehensive to give the student a thorough and practical 
knowledge of business law, such as is requisite in business 
affairs. 

The following works have been frequently consulted and in 
each case due credit haJ3 been given to the authority quoted : 
Parsons' On Contracts ; Blackstone's Commentaries ; Smith's 
Mercantile Law ; Kent's Commentaries ; and Parsons' Laws of 
Business. Thx Author. 
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CHAPTER I. 



FUNDAMENTAL PRINCIPLES OF LAW. 

!• Law. — Law is a rule of action prescribed by a superior 
power, or a direction from the governing power of a country to it& 
people, telling them what they may or may not do. 

Again: law is said to be the perfection of reason. That 
which Is not reason is not law. 

All our laws have been perfected by the strongest minds 
that have ever figured in the world's history, and have been, 
formulated, as far as possible, according to reason and justice. 

Some things in law may not seem exactly just to the student, 
but before a law is condemned, a better one should be devised to 
take its place. 

The student of commercial law, or any other branch of law, 
may answer many questions by first asking himself, **How 
ought it to be ? " 

Justinian reduces the doctrine of law to these three prin- 
ciples, — **Live honestly, hurt nobody, and render every one hia 
just due." 

• 

2. Sources of Law* — In every State there are five sources of 
the law; viz., the Common Law, the Constitution of the United 
States, the Laws of Congress, the State Constitution, and the 
Statutes of the State. 
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The order in which these sources are named has reference to 
the order of their establishment or adoption. With reference to 
their authority, they stand in the following order: United States 
Constitution, Laws of Congress, State Constitution, Statutes of 
States, and Common Law. 

3. Statute Laws. — Statute laws are acts passed by the State 
Legislature, and these laws have no force beyond the boundary 
of the State in which they are enacted; but the laws of a State do 
affect all the property and persons in that State, although the per- 
son may be a citizen of a different State, or the property may be 
owned by a citizen of a different State. 

4. Common Law. — Common law consists of those rules and 
principles which do not depend upon the statute for their au- 
thority, and includes a great body of unwritten laws established 
long ago in England by the wisdom and experience of many ages 
of wise and good men. 

Many of the statute laws are but adopted phases of the com- 
mon law, but the statute laws are of higher authority and are 
often passed for the purpose of changing some common-law 
doctrine. 

The common law is sometimes referred to as the unwritten 
law, since in its origin it was only held in memory because of 
the ignorance of letters among the early Britons. But since 
the decisions of the courts of this country and England began to 
be rendered in writing, the common law, being embodied in these 
decisions, became to a large extent written. 

5. Knowledge of Law. — Every one is expected to know the 
law. It is a well-established maxim that ^^ ignorance of law 
excuses no one," It seems hardly just that every one should be 
expected to know all of a subject so broad as that of law, but 
one can readily see to what a plea of ignorance of the law would 
lead. 

Hence the justice of the maxim. When a man must act 
without definite knowledge of the law, the only course for him 
to follow is to do what his common sense teaches him is just. 



CHAPTER II. 



CONTRACTS. 

6. The first division of commercial law that we shall attempt 
to discuss is, very naturally, that of contracts. Indeed, every- 
thing in the entire subject may be placed under this one head; 
for the law of contracts may be regarded as including nearly all 
the law which regulates the relations of human life, whether 
these relations be business, social, moral, physical, or spiritual. 

We are constantly bound by an implied contract, to do justice 
to our fellow-man in all our relations with him. The parent is 
bound by a contract of nature to care for and support his child, 
and for a violation of this contract he may be punished at the 
hands of the law. 

The money that we handle every day is a written contract. 

The student will do well to consider each of the following 
chapters as subordinate to, or growing out of, this one. 

7. Definitioil of Contract. — A contract is an agreement 
between two or more parties to do or not to do a certain thing. 

8. Essential Elements. — The essential elements of a con- 
tract are Parties, Consideration, Subject Matter, Mutual 
Assent, and Time. These are called essential^or primary elements, 
because of their importance. No binding contract can exist with- 
out these five elements, which we will discuss in the following 
order: — 

PARTIES. 

9. Parties Who May Make Contracts. — The law prohibits 

no one from making contracts. But certain persons who are 
considered incompetent to contract are permitted to avoid or 

[3] 
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annul any contract that they have made ; and since they cannot 
be bound by their contracts, it is said in law that they cannot 
contract. 

Those who cannot make binding contracts are, infants or 
minors, lunatics, and idiots. 

10. Infants or Minors. — A person who is not of age cannot 
make a contract. In most of the States a man becomes of age 
at twenty-one, and a woman at eighteen. As the fraction of a 
day is not taken into consideration in determining a person's age, 
a man becomes of age or ceases to be a minor on the day before 
his twenty- first birthday. The reason that a person cannot 
make a valid contract prior to that day is, that before that 
age he is not supposed to have sufficient knowledge and expe- 
rience to know just what contracts will be to his advantage. 

He is thus enabled to protect himself against any one who 
would take advantage of him, by being allowed to avoid any con- 
tract that he may make. 

A minor cannot be bound by his contract, but he may bind 
an adult who has joined him in a contract. The only case in 
which a minor may be bound by his agreement is when he has 
contracted for a necessity. Such an example may be found in 
a contract for food, shelter, education, or clothing; but in any 
case the thing contracted for must be such as is consistent with 
the needs of the minor. 

A merchant may sell a boy a suit of clothes for fifteen dollars 
and hold him good for the payment; but if he should sell him a 
suit for fifty dollars, in all probability the boy would wear the 
suit and could not be compelled to pay for it. 

A minor on becoming of age may, as a rule, avoid or confirm 
any contract he has previously made. 

11. Lunatics and Idiots. — An idiot is a person who has never 
had understanding, and a lunatic, or an insane person, is one 
who has lost his understanding. 

A lunatic may have sane intervals, at which time he may 
enter into a contract, although he again may become insane after 
the contract is made. 
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Lunacy will not often avoid a contract, if unknown to the 
party contracting with the lunatic at the time of making the 
contract. The general rule is that sanity is to be presumed 
until the contrary be proved; and when an act is sought to be 
avoided on the ground of insanity, the burden of proving the 
fact lies upon the person who alleges it. 

12« Intoxication. — The rule formerly was that intoxication 
could create no plea in avoidance of a contract. But it is 
settled now that a contract entered into by a person so destitute 
of reason as not to know his own acts, although the incompe- 
tency be caused by intoxication, is void, though as in the case 
of minors, an intoxicated person is bound by a contract for 
necessities. 

13. Married Women. — The common law doctrine was that 
a married woman could not make a binding contract. This is 
no longer the law. A married woman may make contracts and 
carry on a business independent of her husband, but generally 
she cannot enter into a partnership without his consent. 

14. Alien Belligerents. — An alien is a person bom of for- 
eign parents out of the'jurisdiction of the United States. 

A belligerent to this country is a citizen of a country that 
is at war with the United States. When one country has declared 
war against another, it is implied that all the people of the one 
are enemies to all the people of the other, and, according to the 
rules of war, every person has a right to withdraw his resources 
from foreign countries to aid in the protection of his own. From 
this it follows that contracts made with an enemy during war are 
entirely void. If this were not the law, a citizen of one country 
might gain wealth by furnishing articles of this country to a 
person of the other country ; and it might be that the state o^ war 
had caused a demand for the very article sold, and a continuation 
of the war would be of financial benefit to the seller or manu- 
facturer. 
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CONSIDERATION. 

15. The Consideration is that which is the inducement to 
the contract. Thus, if A contracts to sell a horse to B for one 
hundred dollars, the money is the consideration to A, while the 
horse is the consideration to B. 

A contract without a consideration is not binding in law, but 
in point of conscience it may be. The only exception to this 
rule is in the case of negotiable paper, and then only in certain 
cases ; but this exception will be noticed in a subsequent chap- 
ter on Negotiable Paper. 

The value of the consideration is not important. Every one 
IS left to judge for himself whether he is getting enough for his 
promise ; but it is understood that the law will not aid a man in 
getting something for nothing. 

The subject of Consideration may be best discussed under the 
two general heads, Sufficient and Insufficient. 

16. Snfflcieilt Considerations may be sub-divided into Good 
and Valuable. 

17. Good Considerations.— The word **good," applied to 
consideration in a legal sense, has reference to contracts in which 
the consideration is founded on mere love, friendship, or affec- 
tion. Such a consideration makes the contract good as between 
the parties, but does not hold good against subsequent parties, 
and it will only support an executed contract as between the 
parties themselves. If a father promises to deed his property to 
his son sometime in the future, he cannot be held to his promise ; 
but if he has already deeded his property to his son, the son can 
hold it, provided it was not done at a time when the father was 
failing in business or that it did not operate in any way to de- 
fraud his creditors. 

18. A Valuable Consideration. — A valuable consideration 

is such as money or work done, and is in some way pecuniary. 
A valuable consideration need not be adequate, and the courts 
will not try to ascertain the proportion between the value of the 
consideration and that which is done for it. Valuable consid- 
eration may best be discussed under the following divisions : 
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Prevention of Litigation, Forbearance, Assignment of, Promise 
for a Promise. 

19. Preyentioil of Litigatioii. — The law always favors com- 
promises in settlement of disputes. Thus, if two men mu- 
tually agree to submit their claims to arbitration, the mutual 
promises are a consideration each for the other. A compromise 
ip^ill be held binding even if the parties were ignorant of their 
r#al rights, — and either party, who may afterward learn that he 
has not received what he might have claimed rightfully, cannot 
revive the suit. 

20. Forbearance. — An agreement to forbear or abstain from 
instituting a suit upon a well-founded claim is a consideration 
sufficient to support a promise. Thus, if one promises to pay 
the debt of another in consideration that the creditor will forbear 
and give further time for payment of the debt, this is a sufficient 
consideration. 

Forbearing to eject a tenant, whom you have a right to eject 
at will, is a sufficient consideration for a guaranty of rent. 

21. Assignment of. — The assignment of a debt now due, is 
a sufficient consideration for a promise to the assignee by the as- 
signor, unless it be void on account of illegality. 

22. Promise for a Promise. — One promise is a valid con- 
sideration for another promise. But they must be made at the 
sanie time. A promise by a party selling an article to refund in 
case it prove deficient, is a good consideration for a promise by 
the buyer to pay for an excess therein. Where several parties 
promise a contribution to some common object, the promise of 
each is a good consideration for the promise of the others. 

It is upon this consideration that subscriptions to charitable 
bodies have been held binding. But as to just how far subscrip- 
tions for charitable and benevolent purposes may be held binding, 
the law is not entirely settled. 

23. InsuflBcient Consideration. — Of course an insufficient 

consideration is no consideration, but it often occurs that what 
might seem to be a sufficient consideration is iiot sufficient. 
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This subject will be discussed under the following heads : 
Illegal, Impossible, Failing, Gratuitous, Moral, and Executed. 

24. Illegal. — In general, if any part of the consideration be 
illegal, the whole contract is void. A promise to do an illegal 
act is invalid, being the consideration on one side. 

A consideration may be illegal because it is opposed to common 

law, or because it is contrary to a local statute. 

* 

Where the consideration is illegal, either party may take ad- 
vantage of the circumstances and avoid the contract. 
This doctrine rests upon grounds of public policy. 

26. Impossible. — An impossible consideration is entirely 
insufficient. This is evident, because in such a consideration no 
possible benefit could be derived by one party, and no detriment 
to the other. 

But to constitute an impossible consideration, it must appear 
upon the face of the contract that it is impossible. Thus, if one 
agrees to go from New York to San Francisco in one hour, for 
which consideration a house is to be conveyed to him, such a 
contract would be void on account of its impossibility. 

But if A contracts with B for one million boxes of oranges to 
be delivered to A one month or one year from date of contract, 
and it becomes utterly impossible to obtain so many oranges, even 
if because they are not in existence, B can be held to his contract, 
as he did not know that there was any impossibility, as it could 
not be seen on the face of the contract. 

26. Failing. — When the consideration appears to be valuable 
and sufficient, but turns out to be false or a mere nullity ; or 
where it may have been actually good but becomes valueless be- 
fore any part of the contract has been performed by either party, 
and before any benefit has been derived from it by the party pay- 
ing money for such consideration, the consideration wholly fails, 
and the party paying money may recover. 

No action can be brought upon an agreement promising to 
pay tuition for a specified time, if during the whole of that time 
the promisor is by illness prevented from attending school and 
receiving the benefit. 
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27. Oratuitous Hnd Moral. — A consideration of some sort 
is absolutely necessary to the forming of a contract. An agree- 
ment to say or do something on one side, without any compen- 
sation on the other, is totally void in law. If one man promises 
to give another one hundred dollars, he cannot be compelled to 
give it. There is nothing given or done by the promisee, there- 
fore there can be nothing binding on the promisor. 

Every honorable man will fulfill his promises, even when 
there is no law to compel him to do so. A son may be bound by 
honor of conscience to support and care for an aged father, but 
the law does not compel him to fulfill a promise made to that 
effect unless there be special statutes on that subject. 

28. Executed. — Where the benefit has been received in 
consideration of which a promise is afterward made, such a 
consideration is called an executed consideration, and is not 
binding. 

If a son has been sick and cared for by strangers, and the 
father afterwards agrees to pay the parties in attendance, he 
cannot be compelled to pay, But if he had made such an 
agreement previous to, or during the illness of, his son, he 
would be holden. 

SUBJECT MATTER. 

29. The subject matter of a contract is that which is agreed 
to be done or not to be done, and it is readily seen why this 
is one of the essential elements of a contract. 

Our la^ is based upon the principle that we may do anything 
except that which we are forbidden to do. 

We will consider the things that are not allowed to be the 
subject matter of contracts ; some because they are Illegal, 
some Immoral, and some Impolitic, or against public policy. 

30. Contracts in Restraint of Trade.— Competition is the 

life of commercial trade, and any agreement whereby a man gives 
up a particular trade never to engage in it again, is void. In spite 
of the fact that he may have received a large sum of money for 
giving up his trade, he may continue it just the same. However, 
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this rule applies only to contracts that are in general restraint of 
trade. A promise to give up a trade and never practice it again 
in a certain town or county would be binding, as that would be a 
contract only in partial restraint To be valid, it must be 
limited to one locality, and circumstances would figure largely in 
determining what would be considered sufficiently local. 

A physician may sell out his business to another, and agree 
not to practice medicine within ten miles of a certain town, and 
be bound by the contract. Yet if such a contract was made in 
reference to the city of Chicago, it would hardly be considered 
binding, because of the great population of the city and sur- 
rounding countr>\ 

81. Ill Bestraint of Marriage. — Marriage is looked upon as 
for thQ welfare of society. Thus, it is encouraged by the law, 
and any contract in general restraint of marriage is void. A 
father may will his property to a son or daughter with an 
agreement that he is never to marry ; the son may marry and 
still hold the property ; but if the will be to the effect that he is 
not to marry a particular person, and he marries that person, 
the will may be broken. Then the rule is that contracts not to 
marry are void. But a contract not to marry a particular person, 
or not to marry until a certain age is reached (provided it be 
reasonable), is binding. 

As to a widow, there is an exception to this rule. A condi- 
tion in the will of her husband that she is to receive a legacy if 
she never marries, is binding, and if she should marry, she would 
lose the leg&cy. 

Thus far one marriage is deemed enough, and the husband is 
given the right to make the restriction. 

32. Gambling. — All contracts depending upon gamesi of 
chance, races, lotteries, etc., are unlawful and void. However, 
the laws of the various States may differ in regard to this. In 
Louisiana, lotteries are permitted, but are held in check by the 
laws of Congress which forbid the United States mails from 
carrying lottery tickets, etc. 

In most States the stakeholder in a wager is liable if he pays 
over the money, and in some cases the loser may sue the stake- 
holder for the amount lost. 
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A note or cheek given to secure a gambling debt is void even 
In the hands of a man who, ignorant of the fact, has paid face 
value for the paper. 

33. Sunday Contracts* — As a general rule, all contracts made 
on Sunday are void. 

The following exceptions, however, are noted : — 

It is lawful to sell food and medicine on Sunday, as they are 
necessary. 

By the statutes of some States, Hebrews who observe Saturday 
as their Sabbath are permitted to make contracts on Sunday. 

A will made on Sunday is valid if the testator has reason to 
fear sudden death. 

34. Obstruction of Justice. — Any person who agrees to receive 
money for refraining from prosecuting another person who has 
committed a felony or the like, is guilty of a crime, and all such 
contracts are entirely void. 

The same is true of any contract to prevent or hinder any 
legislative act, or to pass any law for the benefit of a corporation. 

MUTUAL ASSENT, AND TIME. 

35. As assent and time are very closely connected, they may 
be discussed together. 

Assent is the act of the mind in agreeing to a thing, and the 
contract must be assented to by both parties ; therefore, it must 
be a mutual assent, and consists in a proposition by one and an 
luiceptance by the other. As soon as the proposition is made by 
one party and accepted by the other, the two minds concur, and 
the assent is complete. 

The assent may be oral^ written^ or symbolical. At an auction 
sale the assent is often symbolical, the buyer giving assent by a 
mere nod, or the seller by a blow of the hammer. 

All propositions must be accepted at once in order to hold the 
party offering, unless longer time is specified or the distance be- 
tween the parties makes it necessary to allow some time for the 
acceptance. The acceptance will date from the time it was made 
known to the party offering. 
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36. Duress. — Duress is personal restraint, either by fear or 
punishment. It is compulsion and inconsistent with voluntary 
assent. If a contract be entered into by means of violence or 
under undue constraint, it may be avoided by the plea of duress. 

If a person be under arrest without a just cause, or arrested 
without proper authority, he may be considered under duress. 
Merely threatening to destroy or detain does not amount to 
duress. It is said there must be some threat of life or member, 
of imprisonment, or beating. 

37. Proposition by Mail. — If I write to you saying that 
I will sell you 1000 bushels of wheat at 80 cents, you are en- 
titled to a reasonable time to reply, the acceptance taking 
effect at the time of mailing reply. But I have the right to 
withdraw my proposition at any time before you have ac- 
cepted, though the withdrawal does not take place until you are 
notified of it. 

38. Time Allowed for Acceptance by Agreement. — I may 

offer you my horse for one hundred dollars, and say to you that 
you may have one week within which to accept my proposition. 
Now, since you do not pay me anything for thus waiting, I 
may withdraw my proposition at any time before you have ac- 
cepted it ; but if you come to me within the week and tell me 
that you accept my proposition, it is then too late for me to re- 
fuse or withdraw. 

39. Time for Performance. — It is necessary that time for 

performance of the work to be done enter as an essential element 
into every contract. Time may be expressed or implied. 

If you agree to build a house, and nothing be said about the 
time for the completion of the work, the law will imply that it 
must be done in a reasonable time ; what will be considered a 
reasonable time will depend upon circumstances. 

All the primary or essential elements of contracts, have now 
been considered, but as there are many other conditions, qualifica- 
tions, restrictions, and qualifying circumstances that enter largely 
into the various contracts, some of the more important may now 
be discussed. 
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CLASSES OF CONTRACTS. 

40. All contracts may be properly classified as either Con- 
tracts of Record, Specialties, or Simple. 

41. Contracts of Record. — A Contract of Record is the 
contract by which one is bound for the payment of a sum of 
money which appears to be due by the evidence of a court of 
record. When any specific sum is adjudged to be due from the 
defendant to the plaintiff on a suit at law, this is a contract of 
the highest nature, being established by the sentence of a court 
of judicature. 

42. Specialties. — A contract by Specialty is any contract 
under seal. These are looked upon as the next highest form of 
contracts, being evidenced by the seal. 

43.* Simple Contracts. — AH contracts that are neither 
Specialties nor Contracts of Record are Simple contracts and con- 
stitute that great body of contracts not under seal. We will 
notice briefly the various kinds of Simple Contracts. 

44. Unilateral. — Any contract in which the work is to be 
done or promises to be done by one of the parties alone, is spoken 
of as a Unilateral contract ; as, a promissory note. So far as 
the face of the contract is concerned, the whole performance is 
by the maker of the note. 

46. Bilateral. — As the name would indicate, this is a two- 
sided contract ; as, where A promises to pay B a sum of money 
if B will do a day's work for A. There is something to be done 
by each of the parties. 

46. Written. — A Written contract is one that is expressed 
in writing. It need not be in a formal writing, but may consist 
of several letters or parts of letters that have passed between the 
parties, or simply a note or memorandum. 
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47. Oral. — An oral •contract is one made by word of month 
in contradistinction to one embodied in writing, also called 
verbal contract. 

48. Express. — An express contract is one that is positively 
stated and may be either written or oral. 

49. Implied. — An implied contract is such as the law raises. 
If a man undertakes to perform a trust, the law presumes that 
he will do it with integrity and diligence. The ground upon 
which an action on an implied contract is based is that of justice. 

If I see a man at work on m}*^ land and allow him to continue, 
I am bound by an implied contract to pay him for such work. 

60. Principal and Collateral. — A collateral contract is one 
growing out of the first or principal contract, as guaranties, sure- 
ties, etc. 

61. Executed and Executory. — An executed contract is one 
whose stipulations have been followed out or complied with. 

Thus, if I ask the price of your horse, pay the money and 
take it, the contract is executed ; but if I promise "to pay in the 
future, the contract is yet to be fulfilled or complied with, and is 
called an executory contract. 

52. Joint and Seyeral. — When an obligation is undertaken 

» 

by two or more, or a right given by two or more, it is a joint 
contract or right. 

Contracts are sometimes joint and several. If the contract is 
written in the singular, as, **/ promise," etc., and then signed 
by more than one party, it is joint and several, that is, suit may 
be brought against the parties separately or together. 

If the contract is worded in the plural and signed by two or 
more, it is a joint contract, and all must be sued together. 

STATUTE OF FRAUDS. 

That great body of laws known as — 

63. The Statute of Frauds was enacted under the reign of 
Charles II, of England, in the year 1677. Its object was the 
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prevention of frauds, and in order to bring about the desired 
end, and to prevent many frauds that were being practiced, 
certain contracts had to be reduced to writing. 

Some of these rules have been adopted by nearly all the States 
of the American Union, requiring that the following contracts be 
in writing: — 

1. Any contract for the sale of lands, or any interest in 
them. 

2. Any agreement that is not to be performed within the space 
of one year. 

3. Any agreement made upon consideration of marriage, 
except mutual promises to marry. 

4. Any agreement to answer for the debt, default, or failure 
of another person. This may need some explanation. A and B 
go into C's store ; B wishes to buy goods, and A says to C, * * B 
is good ; if he does not pay for the goods, I will." Such a 
promise from A is worthless unless in writing. But if A says, 
** Give B what he wants, and I will settle the bill," that is really 
a contract with A, and he is held responsible to C, even if the 
contract be not in writing, and C should charge A with the 
amount on his books instead of placing it under B's account. 

5. In some States, a contract for the sale of goods, wares, 
merchandise, etc., must be in writing unless (a) a part of the 
price is paid ; or (b) a part of the goods received ; or (c) the sale 
is at auction. 

INTEKPRETATION OF CONTRACTS. 

54. It is generally supposed that when persons enter into a con- 
tract, they say or write just what they mean ; but it is known that 
they do not always do so, owing to the fact that they do not thor- 
oughly understand the language they use. Hence the law has 
established certain rules by which it seeks to ascertain the inten- 
tion of the parties. However, oral evidence only will be 
admitted to explain a written contract. 

Some of the leading rules for the construction of contracts 
will be noticed under the following heads : — 

1. Intention of parties. 

2. Doubtful terms. 

3 Technical and usual meaning 
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4. Discrepancies. 

5. Repugnant Clauses. 

65. Intentioil of Parties. — The fundamental rule for the 
interpretation of contracts, as may be seen from what is said 
above, is that it shall be construed according to the intention of 
the parties. 

66. Doubtftll Terms. — When the terms or language of a 
contract are not definite, the law will limit its construction 
to the subject-matter of the contract and to its most obvious 
nature. However, in many cases it will not be interpreted 
literally. Sometimes the words used may be susceptible of two 
different meanings; and if an interpretation according t6 their 
grammatical construction would render the contract frivolous, 
they would be given their less obvious meaning, and an actual 
and legal meaning placed upon them when such appeared to 
be the intention of the parties. 

67. Technical and Usual Meaning. — The words of a con- 
tract will usually be construed by the courts according to their 
popular ipeaning rather than their exact definition. But when 
words are used that have a technical meaning in a certain science, 
branch of trade, or profession, to which such words properly be- 
long, it will be necessary to give them a meaning differing from 
that which is ordinary. 

68. Discrepancies between Writing and Printing.-— When 

a contract is partly written and partly printed, and the two 
parts do not agree, the writing will prevail. 

69. Repugnant Clauses. — When one part of a contract is 
wholly repugnant to the remainder of it, one or the other will 
be rejected, and effect will be given to that which seems to have 
been the most evident intention of the parties. 

REMEDIES. 

60. The fundamental rule of Law is that every one vnll do what 
he promises. But all men do not always obey this rule, and 
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fhe law gives a right to have all contracts with them fulfilled. 
It al&lo supplies means of enforcing this right. These means are 
called Remedies. 

61, Kinds of Remedies.— Civil and Criminal. 

63. Criminal Remedies. — When a man does an act that no 
one is allowed to do, such as murder, stealing, etc. , he commits 
an offense against the State, and the State will punish him by 
imprisonment, fine, or death. This is called a criminal remedy. 

63. Civil Remedies. — A civil remedy is the means of enforc- 
ing a personal right or redressing a personal wrong. These do 
not belong to the province of Commercial Law. 

Civil remedies are divided into two classes. Compensatory and 
Preventive. 

64. Compensatory Remedy.— A compensatory remedy con- 
sists of money (called damages) which the court compels the 
party at fault to pay to the injured party. 

66. Preventive Remedy. — A preventive remedy is the meana 
whereby one is prevented from causing further injury. Thus, 
when one has agreed not to canry on a certain business in a 
certain town, in addition to compensating one for loss caused by 
the breach of this contract, the court may compel the promisor 
to refrain from carrying on said business. 

This order or remedy is called in law an Injunction. Both of 
these remedies often fail to repair the loss. 

STATUTES OF LIMITATIONS. 

66. If a man desires to profit by any of the remedies above 
mentioned for debts or claims of any description, he is limited as 
to the time in which he may bring such action. 

When the time for bringing the action or suit has elapsed, 
the claim is said to be *« outlawed." The period of time for 
which a debt is good varies greatly in the different States. Each 
State in the Union has enacted laws governing such questions. 
The laws are called << Statutes of Limitation.'' 
2 
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Below we give abstracts of the statutes of limitation of the 
several States : — 

Alabama. — Judgments of Courts of Record, 20 years. 
Action to recover real estate and contracts under seal, 10 years. 
Action to recover on written contracts not under seal, 6 years. 
To recover an open account, 3 years. Assault, libel, slander, 
etc. , 1 year. 

Arizona. — Action upon judgments rendered, 5 years. 
Contracts in writing, 4 years. For trespass or fraud, S years. 
Accounts not in writing, 2 years.' 

Arkansas. — To recover real property, 7 years. Sealed in- 
struments, 10 years. Promissory notes and other written instru- 
ments, 5 years. Contracts not in writmg, trespass on real estate, 
libels, and action for taking or injuring chattels, S years. 

California. — The period prescribed for the commencement 
of real action is 5 years ; but real action may be brought by 
the State within 10 years. Action upon any contract founded 
upon a written instrument executed in the State, 4 years. 

For trespass upon real property, 3 years. For taking, detain- 
ing, or to recover possession of real property, 3 years. 

An action for relief upon the ground of fraud or mistake, 3 
years. 

Action .upon contracts not in writing, 2 y^tars. An action 
for slander, libel, assault and battery, 1 year. . 

Colorado. — To recover real property, '5 years. Rents, waste, 
trespass, and replevin, 6 years. Slander and libel, 1 year. 

Connecticut. — To recover real property, 15 years. Contracts 
imder seal, 17 years. Action on all simple contracts. 6 years. 

Dakota. — Action to recover real estate and upon a judg- 
ment or sealed instrument, 20 years. Action upon contracts, 
trespass, injury, or conversion of personal property, or action on 
ground of fraud, 6 years. 

Delaware. — Action to recover real estate, 20 years. Prom- 
issory notes and bills, 6 years. Ordinary debts and unwritten 
•contracts, 3 years. 

Florida. — Judgments and contracts under seal, 20 years. 
Contracts not under seal, 5 years. Contracts not in writing, and 
trespass on real property, or conversion of personal property, 3 
years. 
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Georgia. — Action on bonds and contracts under seal, 20 
years. Promissory notes, and all contracts not under seal, 6 
years. Contracts not in writing, 4 years, 

Illinois. — All real action must be brought within 20 years 
after the right accrues. There are some exceptions to this rule, 
for which the student is directed to consult the revised statutes 
of the State. Action on unwritten contracts, 5 years. Promis- 
sory notes, 10 years. Personal damages,^ years. Slander or 
libel, 1 year. 

Indiana. — For the recovery of real estate, 20 years. Prom- 
issory notes and bills of exchange, and other written contracts 
for the payment of money, 10 years. Accounts and contracts 
not in writing, 6 years, 

Iowa. — Judgments of courts of record, 20 years. Contracts 
in writing, 10 years. Contracts not in writing, fraud, or injury 
to property, 5 years. 

Kansas. — Contracts in writing, 5 years. Contracts not in 
writing, 3 years. Recovery of real property, 15 years. - 

Kentucky. — Contracts in writing and for recovery of 
real estate, 15 years. Contracts not in writing, 5 years. 

Louisiana. — Stated accounts, judgments, and mortgages, 10 
years. Promissory notes and drafts, 5 years. Open accounts, S years. 

Maryland. — Contracts under seal, bonds and judgments, 
12 years. Contracts not under seal, open accounts, and injuries 
to property, S years. 

Maine. — Judgments, 20 years. Contracts under seal, 20 
years. Personal wrongs, 2 years. On accounts, and contracts not 
under seal, 6 years. 

Massachusetts. — Recovery of real est&te, 20 years. Con- 
tracts not under seal and injuries to property, 6 years. 

Michioan. — Slander, libel, trespass, and assault and battery, 
2 years. Contracts not under seal, 6 years. Action for real 
estate when claimed under tax deed, 10 years. In other cases, 
15 years. 

Minnesota. — Recovery of real estate, 20 years. Actions on 
accounts and ordinary contracts, 6 years. 

Mississippi. — Judgments, 7 years. All contracts in writing, 
whether under seal or not, 6 years. Contracts not in writing, 3 
years. 
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Missouri. — Judgments, 20 years. Contracts in writing, 10 
years. Contracts not in writing, and damages, 5 years. 

Montana. — Judgments and contracts in writing, 6 years. 
Contracts not in writing, 3 years. 

Nebraska. — ^Recbverj^ of real estate, 10 years. Contracts in 
writing, 5 years. Contracts not in writing, 4 years. 

Nevada. — ^Real property, 5 years. Contracts in writing, 4 
years. Contracts not in writing, 2 years. 

New Hampshire. — Action to foreclose mortgages, judgments, 
and on contracts under seal, 20 years. Contracts not under seal, 
6 years. 

New Jersey. — Judgments, 20 years. Contracts under seal, 
16 years. Contracts not under seal, 6 years. 

New Mexico. — Judgments, 15 years. Contracts in writing, 
6 years. 

New York. — Action to recover real property, judgments 
and contracts under seal, 20 years. Contracts not under seal, 
whether in writing or not, 6 years. 

North Carolina. — Contracts under seal, 10 years. Con- 
tracts not under seal, S years. 

Ohio. — All contracts in writing, 'iJ years. Contracts not in 
writing, 6 years. 

Oregon. — Action to recover real estate, 10 years. Con- 
tracts of all kinds, whether oral, written, or sealed, 6 years. 

Pennsylvania. — Action on contracts, book accounts, notes, 
and other instruments not under seal, 6 years. Action for tres- 
pass, 2 years. To recover real estate, 21 years. 

Rhode Island. — Contracts under seal, 20 years. Contracts 
not under seal, 6 years. 

South Carolina. — Judgments and contracts under seal, 20 
years. Actions on real estate, 10 years. Contracts not under 
seal, 6 years. 

Tennessee. — Judgments, 10 years. All contracts, 6 years. 

Texas. — Judgments, 10 years. Contracts in writing, 4 years. 
Open accounts, 2 years. 

Utah. — To recover real property, 7 years. Judgments, 5 years. 
Contracts in writing, 4 years. Contracts not in writing, 2 years. 

Vermont. — To recover real property, 15 years. Contracts 
under seal '8 years. All contracts not under seal, 6 years. 
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Virginia. — Contracts under seal, 20 years. Contracts not 
under seal, 5 years^ except such as store accounts, which must be 
brought in 2 years. 

Washington. — To recover real estate, 20 years. Written con- 
tracts, 6 years. Accounts, 8 years. 

West Virginia. — To recover real estate, 10 years. Contracts 
under seal, 10 years. Contracts not in writing, 6 years. 

Wisconsin. — Contracts under seal made in the State, 20 years. 
Contracts under seal made in another State, 10 years. All con- 
tracts not under seal, 6 years. 

Wyoming. — All contracts in writing, 5 years. All contracts 
not in writing, i years. 



It is often a question from what time the limitation is to be 
counted. The general rule is that it begins when an action might 
have been commenced. 

If a term of credit is given on a contract, the statute of limi- 
tation does not begin until the expiration of the term of credit. 
If a time note be given, the limitation does not begin until the 
time has expired. 

When a debt becomes due, and the debtor is out of the State, 
the limitation does not begin until he returns. 

If a person is an infant when a right accrues, or is otherwise 
disqualified, the limitation does not begin until such disqualifica- 
tion is removed. 



CHAPTER III. 



NEGOTIABLE PAPER. 

67. Deflnitton and Historj* — Negotiable Paper is any writ- 
ten instnmient representing a certain amount of money due at some 
certain time, which may be transferred from one party to another, 
and which vests the absolute right of collection in the party to 
whom it is transferred. 

The termSy Commercial Paper and Negotiable Paper, are 
sometimes used synonymously, but this is not strictly correct as 
a paper may be an instrument of commerce and yet not be 
negotiable. 

The draft or bill of exchange is perhaps the oldest kind of 
n^otiable paper. Bills of exchange were introduced in Western 
Europe as early as 1394, and were known in India from the 
remotest antiquity; but of course if we should see one of these 
ancient papers, it would differ from ours of the present day as to 
its form, yet it would be seen that its purpose was to transfer 
money without actually handling it. 

68. Essential Elements. — The essential elements of nego- 
tiable paper are — 

1. Parties. 

2. The time for payment must be certain. 

3. That it have one of the negotiable words. 

4. That the amount be specified and certain. 
6. Payment must be in money. 

6. The promise to pay must be unconditional. 
The several essential elements will be noted in the order 
given. 

[22] 
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PARTIES. 

69. The parties to a note or bill may be classified as 
Original and Subsequent. 

■ 

70. Original Parties. — The original parties to a note are 
the maker and the payee. The maker is the person who makes or 
writes the note and whose name is signed to it. The payee is the 
person to whom the note is to be paid. 

The original parties to a draft or bill of exchange are the 
drawer 2in6. t\\e payee,' The drawer is the person who draws or 
writes the draft. The payee is the one to whom the drawer 
directs it to be paid. 

?!• Subsequent Parties. — The subsequent parties to a note 
are the indorsers, if there be any. 

The subsequent parties to a draft or a bill of exchange, are 
the drawee (the person drawn upon) and the indorsers. 

TIME FOR PAYMENT CERTAIN. 

72. Date. — It is customary to make a note payable a 
certain number of days, months, or years after date ; and if the 
note is properly dated, this renders the time of payment certain. 
But if the time depends upon some event which may never occur, 
as when I sell my grain, — the note is not negotiable. 

If a note is made payable upon the death of a person, it is 
good, for he is sure to die although the exact time is not certain. 

73. Maturity — Days of Grace.— By the maturity of 
a note is meant the day upon which it falls due. 

When a note or bill is payable at any definite time and not on 
demand, custom has added three <<days of grace" to the time 
therein fixed, and the debtor has the whole of the third day in 
which to pay it. 

74. Presentment. — Presentment for payment must be made 
on the third day of grace ; but as the maker has the whole of 
that day in which to make the payment, suit could not be 
brought really until the next day. 
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When the third day of grace falls on any legal holiday or on 
Snnday, the paper falls due on the second day of grace. 

If two holidays should come together the paper then comes 
dae on the first day of grace. The practice or law allowing days 
of grace is founded upon a seemingly foolish custom and nothing 
perhaps can be said in favor of it. 

It is only an excuse founded upon the prevalent desire not to 
do a thing at the proper time. It has already been abolished by 
several States of the Union. 

75. Negotiable Words. — To be negotiable, a bill or 
note must have either the word << order "or «* bearer ; " that is, 
it must be. payable to the bearer or to the order of some person. 

Besides this requisite, in Indiana, Virginia, and West Vir- 
ginia it must be made payable at some particular bank in the 
State. 

A note without the words <* order " or << bearer " is of course 
a good contract between the immediate parties, but is not a 
negotiable instrument. 

THE AMOUNT MUST BE SPECIFIED AND CERTAIN. 

76. The paper may be for any amount, but it must be certain. 
Thus, a promise to pay <<$500 and the balance that I owe," is 
not negotiable. 

77. Abbreyiation or Informality.— An abbreviation or in- 
formality does not destroy the certainty. Thus, *<twohund.," 
or << thirty after date " will not destroy the negotiability of the 
paper. 

78. Marginal Figures. — Marginal figures are no part of the 
instrument ; if they do not agree with the written words, they 
have no effect, and it has been held that an alteration of the 
figures in the margin did not void the instrument. 

79. Payment in Money. — It must be a promise to pay in 
money. If payable in goods or chattels, or even money of 
another country, it is not negotiable. 
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However, this is a matter that to some extent may be regulated 
by statute, and in a few of the western States a promise to pay 
in chattels is negotiable. In soifie cases it has been held that a 
promise to pay a certain number of dollars' worth of property is 
negotiable. 

But the weight of authority is against such decisions, and the 
general doctrine is that tl^e promise must be to pay in money 
absolutely. 

80. The Promise to Pay Unconditional.— Unless the prom- 
ise to pay is without condition, it is not negotiable. Thus, a 

promise to pay $ 500 <* if I am able," is not negotiable. 

GLASSES OR KINDS OF NEGOTIABLE PAPER. 

81. The classes of negotiable paper are Bills of Ex- 
change, Promissory Notes, and Checks. 

82. Bills of Exchange.— A Bill of Exchange, com- 
monly called a Draft, is an absolute, written order from one 

person to another for the payment of money. 

83. Distinction in Parties Concerned in Different 

Kinds of Paper. — It is very important to understand clearly 
the difference between the parties to a note and the parties to a 
bill of exchange. 

If I make a note to you, I promise to pay and am the prom- 
isor, and you are the payee or promisee. 

But if it be payable to you or order and you indorse it by 
writing your name across the back, you are an indorser, and if 
you write above your signature on the back <<Pay to Smith," 
then Smith becomes an indorsee. 

But when a draft is drawn, no one promises to pay. * 

Suppose A orders B to pay to C. That is the substance of 
a draft when first drawn. If, when the draft is presented to B, 
he is willing to undertake the payment of it, he y^ill make it 
known by accepting the draft ; then he is called the acceptor, 
and the law now supposes that B promises to pay the bill to C. 
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B, after the acceptance, is held by law in just the same light 
as the maker of a note, because he has made himself liable by 
his own promise. 

84. Drawer, Drawee, Payee. — The parties to a draft are 

the drawer (the person drawing the draft), the drawee (the 
person drawn upon), the payee (the person to whom it is re- 
quested to be paid), the acceptor (the one drawn upon after he 
has promised to pay it). 

85. Maker and Payee. — The parties to a note are the 

maker (the person whose name is signed to it), and the i)iiyee 
(the person to whom the promise is made). 

The drawee of a draft, and the maker of a note stand in 
exactly the same relation. 

86. Uses of Bills of Exchange. — The following will illus- 
trate some of the methods of using bills of exchange : — 

1. Suppose A of Chicago owes B of New York $100. B 
buys a bill of goods of a Chicago firm and sends the firm a draft 
on A. The firm receiving the draft presents it to A and receives 
the money. 

2. Suppose a traveling salesman of Chicago sells goods to a 
firm in Peoria. The firm may fail to pay the bill when it becomes 
due. Then the Chicago firm or salesman draws a draft on the Pe- 
oria firm, and sends it to the bank in Peoria. The banker then col- 
lects the amount by presenting the draft and demanding payment. 

Thus, drafts may be used in collecting delinquent accounts. 

3. Suppose A of Burlington owes B in Chicago $100, and C in 
Chicago owes D in Burlington $100. Now let the two creditors, 
B and D, exchange their claims, B of Chicago giving D of Bur- 
lington an order on A of Burlington, and D of Burlington giving 
B of Chicago an order on C of Chicago. Then each can collect 
his money at home and no risk or expense will be incurred in 
sending money from one place to another. 

4. Again, suppose F of New York has 1000 bbls. of fiour 
whi 3h he wishes to dispose of by selling it to B in England, where, 
we will say, it is worth more than in New York. F accordingl}' 
shiptt the fiour and sells it to B for $10,000. P now owes this 
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amonnt to F in New York. F has lost the use of the money for 
a month, and beside this has paid a high price for shipping and 
insurance, and when the money is shipped to him, it may be lost. 

But see how it may be done by the use of a bill of exchange. 
F has the flour insured, gets a bill of lading, consigns the flour to 
B of England, takes this bill of lading to a banker in his city 
who may be very anxious to have more money to his credit in 
England. F then draws a bill of exchange on B in favor of his 
banker, for $10,000 and receives the money at once with perhaps 
a premium of $50. Now the banker can well afford to pay this 
premium, for Mr. Vanderbilt has just purchased a large bill of 
goods in England and comes into the New York bank to buy a 
draft on some bank in England as it would be too expensive to 
send the gold. He pays the banker $10, 100 for the draft that the 
banker has just bought of F, and sends it to ^England. Thus 
several parties have been benefited and F receives the money be- 
fore the flour leaves the wharf at New York. 

The banker does not limit his purchases of drafts to any 
small amount which he knows he can sell at once, but he buys 
them in vast amounts, sends them to foreign banks, and has 
them collect and place the money to his credit ; then any person 
can go to his home bank and buy a draft on almost any foreign 
country. 

So long as the purchases made by au}^ place from outside 
sources amount to the same as the sales made abroad, the whole 
business may be settled by drafts and no cash need be passed. 
If the sales exceed the purchases, the balance will be received in 
cash, and money will become abundant. But if the purchases 
exceed the sales, money will become scarce. 

5. Let us notice one other example : Suppose John Brewster 
of Baltimore wishes to remit $150 to Mark Massac of Kansas 
City. 

He may go to the First National Bank of Baltimore and ask 
for exchange on Chicago, that is a draft on a Chicago bank, for 
$150. Now each of these banks has a correspondent bank in every 
great trade center with which it keeps deposited a part of its 
funds, on which it draws all drafts. Suppose the correspondent 
of the First National is the Northwestern National Bank. The 
bank clerk takes a book of blank drafts, fllls one out and makes 



28 ESSENTIALS OF COMMERCIAL LAW. 

a record of it. This draft is addressed to the Northwestern 
National Bank, directing it to pay $150 to Mark Massac or to 
John Brewster, jost as Brewster directs. In case it is payable to 
Brewester's order, of conrse he must indorse it to Massac. 

Now he sends the draft by mail to Massac. Massac may pre- 
sent the draft at his home bank and receive cash. 

But perhaps he wishes to remit money to a firm in Chicago 
or some other city ; then it may be used to serve other 
people. 

The draft is finally presented at the Northwestern Bank, and 
that bank debits the First National of Baltimore for the amount 
and sends it the draft, which now serves as evidence of the 
transactions. 

87* Kinds of Bills. — Bills of exchange are either Foreign 
or Inland. 

88. Foreign Bills. — A foreign bill is one that is drawn 
payable in a foreign country or in another State. 

89. Inland Bills. — Inland bills are those drawn and payable 
in the same State. 

The laws governing the two classes are the same except as to 
protest. 

00. Acceptance. — This is a term that applies only to drafts, 
and is an agreement by the drawee to pay the bill according to 
its tenor. 

The usual way of makmg this agiteement is by the drawee 
writing across the face of the draft the word < < accepted, " to- 
gether with the current date and his signature. 

It is necessary to have sight drafts accepted only in those 
States allowing days of grace on them. Drafts that are drawn at 
a certain number of days* sight must be presented for acceptance, 
because the date of maturity is reckoned from the date of 
the acceptance and not from the date of the draft. Drafts that 
are payable a certain number of days or months after date will 
fall due without acceptance ; however, it would be better to 
have them accepted. 
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While this is the usual way of making the acceptance, it may 
be done by writing words that would convey the same meaning 
upon any part of the bill. Even an oral acceptance is good in 
most States. 

91. Presentation for Acceptance. — As the drawee is no 

party to the bill until he has accepted it, it is customary and 
proper for the holder to present the bill for acceptance, and it is 
very important that it be presented at the proper time and place. 
Presentment must be made within a reasonable time. What is 
a reasonable time must depend upon the circumstances of each 
case. In many cases twenty-four hours would be considered 
reasonable and sufficient time. The general rule is that neglect 
to present within a reasonable time will discharge the drawer and 
cause the holder to lose his remedy on the bill and also on the 
debt for which it was given. 

An acceptance may be made after maturity if a draft is drawn 
payable a certain number of days after date ; but if drawn pay- 
able <* at sight ^* or at a certain number of days* sight, present- 
ment must be made as previously stated. 

The bill should be presented at the drawee's place of 
business. 

92. Non- Acceptance. — If the drawee refuses to accept the 
bill, the holder must forthwith give notice to the drawer in order 
to hold him responsible. 

There is no part of the law relating to negotiable paper in 
which the rules are laid down with more precision than that 
which concerns the steps to be taken m order to fix the responsi- 
bility of the drawer or indorser. 

93. Notice of Dishonor. — Notice of the dishonor of a bill or 
check should be given on the same day that it is dishonored, and it 
must be given, if it is at all possible, by the close of the next 
day. 

It is sufficient to give notice by mail, if the notice be mailed 
as early as the first mail of the day after the dishonor. However, 
if the first mail goes out at an unreasonably early hour, the 
notice may be sent by the next mail. 
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FBOMI880BY NOTES. 

94. The second class of negotiable paper to be noticed 
is promissory notes. 

95. Definition. — A promissory note is a written promise to 
pay a person therein named, or to his order or to bearer, a cer- 
tain sum of money. 

What has thus far been said is particularly applicable to 
drafts, but what follows will apply largely to both notes and 
drafts. 

96r Form of Notes. — There are several forms of notes, but 
the only important particular in which they differ is in regard to 
the payee named. ( 1 ) Notes are made payable to the order of a 
person, (2) to a person, or order, (3) to a person, or bearer, 
( 4 ) to the bearer. 

A note made payable to a particular person, and having nei- 
ther the words ** order " or *< bearer," is not negotiable. 

Days of grace are allowed on all notes unless they read * * with- 
out grace." 

INDORSEMENT. 

97. Definition. — An indorsement is anything written on the 
back of a note or bill. But as the term is used in reference to 
negotiable paper, it means the writing of a holder's name on the 
back for the purpose of transferring it. 

98. Indorsement Necessary.— A note made payable to the 
bearer, or to a particular person or bearer, can be legally trans- 
ferred without indorsement. 

Papers payable to order are the only papers to which the term 
<< indorsement" strictly applies. 

99. Tlie Indorser's Contract and Liability.— The indorser, 

in indorsing a note, acknowledges that he has received payment 
for it, orders the amount to be paid to the indorsee, and agrees to 
pay it if the person called upon to pay it (the maker or acceptor) 
does not. 
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Every indorser on a note or bill is liable for its payment. 
Each party in the following diagram is responsible to each one 
below him : — 



In a Note. 


Accepted Draft. 


Certified Check. 


1. Maker. 

2. 1st Indorser. 

3. 2nd Indorser. 
Etc. 


1. Acceptor. 

2. Drawer. 

3. 1st Indorser. 

4. 2nd Indorser. 
Etc. 


1. The Bank. 

2. 1st Indorser. 

3. 2nd Indorser. 
Etc. 



KINDS OF INDORSEMENTS. 

100. The several kinds of indorsements are Full Indorse- 
ments, Blank Indorsements, Indorsements without Recourse, and 
Restrictive Indorsements. ( See forms of indorsements.) 



101. Pull Indorsement. — A full indorsement consists of 
the owner's name with an order to pay to a particular person or 
his order. Thus, if you hold a note and indorse it in full to A, 
you would write *'Pay to A or order." This is the safest kind 
of indorsement, for it cannot be collected, if found or stolen, un- 
less it has been indorsed by A. A cannot dispose of it without 
indorsing it, and thus acknowledging that he has received value 
for it. All negotiable paper to be mailed or otherwise carried, 
should be drawn payable to the order of the person to whom it is 
to be sent, or indorsed to him by full indorsement. 

102. Blank Indorsement. — A blank indorsement consists of 
the holder's name only. When a paper has been indorsed in blank, 
it can be transferred afterward without further indorsement. 

But the person who receives a note indorsed in blank, has the 
right to write above the signature of the indorser < * Pay to the order 
of ," and then it becomes a full indorsement. 

It is not prudent to carry paper indorsed in blank. The same 
may be said of notes payable to bearer. For the rule of law is, 
that negotiable paper transferable by delivery is the property of 
whoever receives it in good faith. 
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103. Indorsement Without Recourse.— If an indorser 

wishes to relieve himself of all responsibility, he may do this by 
writing above his name the words * * without recourse. " 

Of course one would hesitate to take a note with such an in- 
dorsement, for it is evidence that the paper is not of the best 
kind. However such indorsements are met with in business. 

While an indorsement without recourse relieves the indorser of 
liability as a party to the note or bill, it does not relieve him if 
the instrument is not genuine or if he had no title to it, or if 
any prior party was incompetent. (Bell vs. Dagg, 60 N. Y., 
528.) 

104. BestrietiTe Indorsement. — If for any reason a person 

indorsing a paper should wish to restrict its payment to a particu- 
lar person, he may write on the back <« Pay to A, only." Now A 
cannot transfer this note to any one else, and it is no longer 
negotiable. 

105. Demand for Payment.— When a bill or note is pay- 
able on demand, payment should be demanded of the drawee 
or maker by the holder within a reasonable length of time. 

What would be a reasonable length of time is determined in 
the same manner as in presentation for acceptance. 

This is not necessary to make the. maker of a note or acceptor 
of a draft responsible. But to make the indorser or drawee of 
a draft responsible, the paper must be presented and payment 
demanded. Besides, if the paper is not paid on demand, due 
notice must be given, and sometimes the bill must be 
protested. 

PROTEST AND NOTICE. 

106. — Protest is a formal declaration, made by a notary 
public, of the demand and refusal to pay. 
The protest should state, — 

1. The time, place, and manner of presenting. 

2. The demand of payment. 

3. The fact of dishonor. 

4. The name of the party by whom it was presented. 

5. The name of the party to whom it was made. 
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107. Form of Protest 



United States of America, 

State of , 

Clounty of 



r &B. 



On the — day of , 18 — , at the request of (name of 

holder), I (name of notary), a notary public of the State of , 

duly commissioned and sworn, did present the original note, 

hereunto annexed, to , the maker [or drawee or acceptor], 

at his office. No. 10 Wall St., City of New York, and demanded 
payment [or acceptance], which was refused. 

Thereupon, I, the said notary, at the request aforesaid, did 
protest and by these presents do publicly and solemnly protest, 
as well against the makers and indorsers of the said note [or the 
drawer and indorsers of said bill] as against all others whom it 
may concern, for exchange, re<exchange, and all costs, damages 
and interest already incurred and to be hereafter incurred for 
want of payment [or acceptance] of the same. 

ITiis done and protested in the City of New York, aforesaid, in 

the presence of and , witnesses. 

(Signature) 

Notary Public* 
(Notarial Seal.) 

If a foreign bill is dishonored, it is necessary to have it 
protested. 

It is not really necessary to protest inland bills and promis- 
sory notes, but it is often best to have them protested. 

108. Notiee — To Whom Giyen.— Notice must be given to- 

all who would be held liable for payment. 

It must be given by one who has knowledge of all the facts 
concerning the note or bill. 

109. Form of Notice. — The notice need not be given in 
any particular form ; it may be in writing or it may be oral. It 

should designate distinctly the paper, and state that it has been 
dishonored ; also that the person notified is looked to for pay- 
ment. Sometimes a copy of the protest is sent to the indorsers 
but this is not necessary. 
3 
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110. SnflBcient Notice. — It has been seen that a notice 
given by mail is sufficient ; if the letter be properly put into the 
post-office, and then should miscarry, it does not affect the party 
giving notice. 

If notice is sent by a private person and arrives later than if 
it had been sent by mail, such notice is not sufficient. It is 
quite common to give notice in the following manner : The 
holder of the note or bill sends notice to the last indorser, that 
iudorser notifies the one who indorsed it to him, and so on. But 
if the holder does not have sufficient confidence in the last indor- 
ser, he should notify other indorsers. 

HI. Value Received. — It is usual to insert the words, 
* * value received " in a note or bill, but they are not at all neces- 
sary, and value is implied in every bill, note, acceptance, and 
indorsement. If the words are written, it may be denied by the 
defendant and if they are not written, value may be supplied by 
the plaintiff's proof. 

Thus it is seen that they have no effect. 

112. Transfer after Maturity.— It is a general and well- 
established rule that a person who has no title to property can 
convey none. But it is in this particular that negotiable paper 
differs from all other property. 

A man may find a negotiable note or steal one, and thus gain 
possession without having any title ; he may transfer this to an 
innocent person, and the person to whom it is transferred will 
have a valid title to it if it is payable to bearer, and can enforce 
payment. 

But the student must bear in mind that this peculiarity 
does not go with a note after maturity. So long as a note or bill 
is not overdue, every one has a right to believe that it has not 
been paid ; but as soon as it is due, it must be paid or some good 
reason shown why it has not been paid. 

A person who takes a paper after its maturity, takes it at his 
own risk, and then if it proves to have been stolen, found or 
obtained in any way without value or from any one who had no 
title to it, payment cannot be enforced. 

However, a note does not lose its negotiability at maturity. 
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113. Walyer. — A waiver is the act of giving up a right that 
one possesses. Every indorser of a note or bill, or drawer of a 
check, has the right of notice of non-payment or non-acceptance. 
But a person may give up or waive this right if he so desires. 
It is often done by writing — ^^ I hereby toaive demand, protest, and 
notice of dishonor y 

It is an advantage to an indorsee to have a waiver on the paper, 
but of course it is sometimes a detriment to the indorser, and he 
would only make a waiver when he could not effect the transfer 
without it. 

114. Law of Place. — Owing to the fact that the various par- 
ties to the paper may not live in the same State, it is important 
to know what law will govern their rights, liabilities, etc. 

The general rule, as has been said, is that the law of the place 
where a contract is made governs. 

But the place where it is made does not mean tfaie place where 
it is written or even dated, but the place where it is delivered. 

When a note is made in one country and is to be paid in 
another, the law of the place of performance will generally gov- 
ern. (Huntr*. Studart, 15 Ind.) 

A note not to be paid at any particular place, and made by one 
p^rty to another while both are in transitu, is governed by the law 
of the place where the maker lives. 

An indorser's contract is governed by the place where the 
indorsement is made. The indorser's contract is that the maker 
will pay it where it is made payable ; but if he does not pay it the 
indorser will pay it where he made the indorsement. Any con- 
tract regarding land is governed by the law of the place where 
the land is situated. 

115. Guaranty. — The payment of a note may be guaranteed 
by writing the following on the back : * * I hereby guarantee the 
payment of the within note. " There is a difference between a 
guaranty of payment and a guaranty of collection, 

116. Ouaranty of CoUectfon. — If a person writes, '' I guar- 
antee collection, " his contract agrees only that it is collectible, 
and may be collected if the holder exercises the proper means of 
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collecting; but the holder must bring suit and let it be shown that 
it cannot be collected before he can call upon the guarantor for the 
payment. 

1 17. Oaaranty of Payment.— When payment is guaranteed, 
the holder can compel payment by the guarantor at once if the 
maker fails to pay. 

118. AceomnOLOdatioil Paper. — An accommodation note is a 
note given without consideration, and merely for the benefit or 
accommodation of the payee. Thus, A may wish to borrow 
money of B. B is willing to lend but does not have the money 
at hand ; his credit is good, so he makes a note to A, promising 
to pay him $100. B must pay it, although h^ received nothing 
from A, and he simply relies upon the honesty of A to pay him 
the amount. 

If A retams the note until its maturity, he cannot compel B to 
pay it, for between A and B, there being no consideration, the 
note is void. 

Acccommodation notes, if known to be such, are looked upon 
with disfavor. 

119. Lost Paper. — We have seen that a negotiable note 
payable to bearer, if it comes to a person before it is due and 
such person buys it believing that the seller has a right to it, 
may be collected of the maker even if it appears that the note 
has been stolen. 

Possession is prima facie evidence of title, and if the rightful 
owner is dispossessed of negotiable paper, it is very difficult for 
him to collect the debt represented by it ; for if the finder of a 
note may sell it to a person and that person have a valid title to 
it, then it is plain that the loser should not have the title to it, 
for that would vest the ownership of the same paper in two differ- 
ent persons. 

A number of States have made provision whereby a person 
who has lost a negotiable note may collect it. As this is 
a matter left entirely to statute law, the student will have to be 
guided by the statute of his own State. But in almost every 
State the following rules apply : — 
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1. It milist appear that the party endeavoring to secure pay> 
ment was the rightful owner of the instrument, and that it was 
lost while belonging to him. 

2. The claimant must be able to prove its contents. 

3. The party seeking to recover must give a bond sufficient to 
cover twice the amount of the lost instrument. 

CHECKS AND CERTIFICATES OF DEPOSIT. 

120. Deflnitioil. — A check is an order drawn upon a bank 
or banker and made pa^'able immediately. 

But little need be said regarding checks, for the same rules 
apply, in general, to them as to other classes of negotiable 
paper. However, there are some points peculiar to checks that 
we will notice briefly. Checks have no days of grace and are 
due when presented. 

121. Presentment of Checks. — Care should be taken that 
they are presented within a reasonable time. 

If a check is not presented within a reasonable time, and the 
bank on which it is drawn should fail, the holder of the check 
would be the loser. This would not be the case, however, unless 
the drawer of the check loses by the failure of the bank. 

122. Certifled Check. — Either the drawer or payee of a check 
may present it at the bank and have it certified. This the banker 
will do by writing ** Certified" across the face, and signing his 
name. The word ** Good " may be used instead of ** Certified." 

When a bank has certified a check, it then becomes responsi- 
ble for payment, is principal debtor, and is substituted for the 
drawer. But the general rule seems to be that if the drawer of 
the check has it certified himself, and sends it to the payee, the 
drawer is not released from responsibility ; if the payee has it 
certified, then the drawer is released. 

123. Forged Checks. — If a bank pays a forged check, it is 
the bank's own loss, and the money cannot be charged to the de- 
positor whose name was forged. 

If a bank pays a check which has been fraudulently raised, — 
that is, the holder has increased the amount for which the check 
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was made, — it can usually charge the drawer with only the origi- 
nal amount. 

But there are reasonable exceptions to this rule. If the 
drawer carelessly writes the check and leaves it so that it can be 
altered easily, he must suffer for this carelessness. Thus a drawer 
may fill out a blank check as follows: — 

Pay to C. E. Clark Eight dollars I 8. 

W. T. Kink. 

Now notice how easily a dishonest man may place **ee?i" 
after the word eight and the figure 1 before the figure 8, and make 
a check for eighteen dollars when it was intended for eight 
dollars. In such a case as this, the drawer would in all proba- 
bility lose the ten dollars. 

124. Stopping Payment on Checks.— When a person has 

drawn a check, and has learned that it has been lost or stolen, 
and with a full description of such check leaves with the bank a 
written order for the banker to refuse to pay it, the banker 
must obey this order. This is a source of much annoyance to 
some bankers, especially in large cities, and they often put up 
notices reading, perhaps, as follows: — 

< < This bank will not be responsible for checks paid, although 
pajrment has been stopped." But such notices will not hold in 
law and amount to nothing, for an order not to pay a check is as 
binding on a bank as one ordering it to pay it. 

125. Identification. — A bank may require proof of a payee's 

identity, and may also take sufficient time to ascertain whether 
the drawer has sufficient funds to pay the check. 

126. Certificate of Deposit. — A certificate of deposit is a 

certificate issued by a bank showing that a person has deposited 
a certain amount of money. 

Such papers are usually desired by a person who keeps no 
regular account at the bank, but merely leaves his money there 
for safe keeping. 

127. Cashiert Checks. — A cashier's check is now frequently 
used instead of a certificate of deposit, and is simply a check 
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drawn by the cashier upon his own bank for the amount deposited^ 
payable to the order of the depositor. Such papers are, of course^ 
negotiable, and are readily transferred by indorsement. When a 
certificate of deposit is taken, the depositor cannot check out the 
deposit. 

128. BUI of Lading. — As a Bill of Lading partakes con- 
siderably of the nature of negotiable paper, it will be noticed in 
this connection. A bill of lading is a written instrument made 
by a carrier to one sending goods by him, stating that certain 
goods have been received by him to be delivered at a certain 
place. 

Such bills are usually written in sets of three. The master of 
the vessel keeps one, one is sent to the consignee, and the third 
is held by the consignor. These bills are transferred and often 
pass through several hands before the goods represented by thems 
reach their destination. While the goods are on board a ship in 
mid-ocean, they perhaps have been bought and sold many times 
by simply transferring the bill of lading. When the goods 
reach port, the master of the ship delivers them to the man who 
presents the bill of lading which had been sent to the consignee. 

FORMS OF NEGOTIABLE PAPER. 

129. Common Form of Note. 

$42.00. Chicago, III., Jan. 21, 1892. 

Sixty days after date, for value received, I promise to pay 
E. P. Nelson, or order, Forty-two Dollars, with mterest at six 
per cent per annum. W. M. Ward. 

130. Note on Demand. 

$240.00. Chicago, III., May 2, 1891. 

On demand, I promise to pay 0. N. Owen, or order, Two 
Hundred Forty Dollars, value received. J. E. HoLif es. 

131. Non-Negotiable Note. 

$150.00. Chicago, III., Feb. 14, 1892. 

Sixty days af tet date, for value received, I promise to pay 
A. H. Trent only, One Hundred Fifty Dollars, with interest at 
eight per cent per annum until paid. C. E. Evans. 
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132. C!Iuittel Note. 

$75.00. Chicago, III., Nov. 3, 1893. 

Sixty days after date, for value received, I promise to pay 
C. N. Burton, or order. Seventy-five Dollars in merchandise, from 
my store, at ten per cent below the retail price, without interest 

J. R. Reed. 

133. Joint Note on Demand. 

$125.00. Chicago, III., Dec. 2, 1893. 

On denaand, we jointly promise to pay E. C. Mills, or order, 
One hundred Twenty-five Dollars, for value received, with inter- 
est at three per cent per month until paid. 

T. N. Haetwell, 
C. A. Mc Clurb. 

134. Joint and Sereral Note with Place of Payment 

Specified. 

$300.00. Peoria, III., Jan. 5, 1894. 

Sixty days after date, for value received,'^ we jointly and 
severally promise to pay G. N. Hunt, ok order, at City Bank, 
Three Hundred Dollars, with interest at six per cent. 

D. E. Parrott, 
P. R. HiCKS. 

CHECKS. 

135. Check Payable to C. 8. Kirk, or Bearer. 

$75.00. Chicago, III., Jan. 1, 1893. 

First National Bank 

Pay to C, S. Kirk, or bearer, Seventy-five Dollars. 

J. N. Smith. 

136. Check Payable to John Knox, or Order. 

$150.00. Chicago, III., Jan. 2,. 1893. 

First National Bank 

Pay to John Knox, or order, One Hundred Fifty Dollars. 

C. H. Pakkeb. 
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137. Cheek Payable to Cash. 

$225.00. BusHNXLL, III., Jan 1, 1893. 

Citizens* Bank 

Pay to Cash, or order, Two Hundred Twenty-five Dollars. 

L. E. Mason. 

Checks made payable to Cash or any other fictitious term are 
always payable to bearer. 

DRAFTS. 

138. Sight Draft. 

$100.00 Chicago, III., May 4, 1893. 

At sight pay to the order of N. P. West, One Hundred Dol- 
lars, and charge to account of C. A. Norton. 

To Moore & Taylor, 

Cincinnati, Ohio. 



139. Draft— Time Beckoned from Sight or Aceeptanee. 

$225.00 Chicago, III., Jan 13, 1893. 

At thirty days* sight, pay to the order of A. J. Lewis, Two 
Hundred Twenty-five Dollars, and charge to account of 

To Wood & Turner, R. M. Jones. 

Springfield, 111. 



140. Draft— Time Beckoned from Date. 

$200.00 Chicago, III., Feb. 5, 1893. 

Thirty days after date, pay to the order of A. T. Logan, Two 
Hundred Dollars, and charge to account of 

To Waite & Nye, W. A. North. 

St. Louis, Mo. 
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141. Foreign Bill of Exdiange— First. 

Exchange for $1500.00. Chicago, III., May 4, 1893. 

First National Bank 

At sight of this first of Exchange (second and third unpaid), 

pay to the order of S. D. Barr, One Thousand Five Hundred 

Dollars, value received, and charge to account of 

G. E. Whitney, 

Cashier First National Bank, 
To Bank of England, 

London, Eng. 



142. Foreign' Bill of Exchange — Second. 

Exchange for $1500.00. Chicago, III., May 4, 1893. 

Fiest National Bank 

At sight of this second of Exchange (first and third unpaid), 
pay to the order of S.. D. Barr, One Thousand Five Hundred 
Dollars, value received, and charge to account of 

G. E. Whitney, 
Cashier First National Bank. 
To Bank of England, 

London, Eng. 



143. Foreign Bill of Exchange — Third. 

Exchange for $1500.00. Chicago, III., May 4, 1893. 

First National Bank 

At sight of this third of Exchange (first and second unpaid), 
pay to the order of S. D. Barr, One Thousand Five Hundred 
Dollars, value received, and charge to account of 

G. E. Whitney, 
Cashier First National Bank. 
To Bank of England, 

London, Eng. 
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INDOBSEMENTS. 
144. Full Indorsement. 

Pay to H. A. Wells, or order. 



J. E. Wait. 



This is the most satisfactory kind of indorsement. The in- 
Btniment is now held by Wells, and cannot be transferred unless 
he indorses it 

145. Blank Indorsement. 

Albert Havens. 

Blank indorsement consists of the name only, and the instru- 
ment is now payable to bearer, and can be negotiated without fur- 
ther indorsement. 

146. Conditional Indorsement. 

Pay J. H. Scott, or order, unless given notice not to pay 
before maturity. P. M. Hume. 

Such an indorsement as this destroys the negotiability of the 
instrument. 

Its negotiability is also destroyed if it reads * * Pay to J. H. 
Scott only," or simply '« Pay to J. H. Scott." 

147. Indorsement withont Recourse, or Qnalifled In- 
dorsement. 

Pay to H. B. Roberts, or order, without recourse. 

C. E. Dunn. 

This relieves Dunn of all responsibility. 



CHAPTER IV. 



INTEREST AND USURY. 

148. Definition. — Interest is what is paid for the use of 
money. This compensation is allowed in almost every country, 
but the rates vary considerably even in the different States. In 
the majority of States the rates that may be charged are regu- 
lated by statutes. 

149. L^al Bate. — The legal rate is the rate permitted by 
law when by agreement the parties consent to pay interest but men- 
tion no rate. This rate is also collectible on all debts, whether 
by written agreement or otherwise, remaining unpaid after ma- 
turity, unless a special rate is agreed upon to be so paid. 

A note may be made with interest after maturity, or if no inter- 
est is mentioned, interest would be collectible at maturity at the 
legal rate ; or a bill of goods may be bought on sixty days' time, 
and if not paid at the end of the sixty days, interest at the 
legal rate would be collectible from that date until paid. 

150. Contract Bate. — By this is meant the highest rate 
allowed by the law of the State, which may be agreed upon in a 
contract. 

Any rate up to the contract rate allowed by the statute of 
the State may be agreed upon by the parties, but any rate higher 
than that would be considered usurious. 

151. Usury. — Usury is the taking of illegal interest. By 
this is meant the taking or demanding of a rate of interest higher 
than the contract rate. 

The penalty of demai^ding or receiving usury is regulated by 
the statutes of the State. In some States the money lender 
[44] 
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would be allowed only the legal rate; in other States he wonld be 
compelled to forfeit the entire interest, while in others, he would 
lose both principal and interest and be subject to fine and impris- 
onment. 

As in all other laws of this kind there are many ways of cir- 
cumventing the law, and it is often very difficult to determine 
whether the contract is usurious or not. 

152. Usury Laws of all the States and Territories. 



STATE. 


Legal 
Rate. 

8 

7 

6 

7 

G 

6 

7 

6 

6 

8 

7 
10 

5 

6 

6 

6 

6 

6 

5 

6 

6 

6 

6 

7 

6 

6 
10 

7 

7 

6 

6 

6 

6 

6 

6 

7 

8 

6 


Con- 
tract 
Rate. 


PENALTY FOR USURY. 


Alabama 

Arizona 


8 
Any 
10 
Any 
Any 
Any 
10 
6 
ID 
10 
8 
12 
7 
8 
10 
8 
10 
6 
8 
Any 
Any 
Any 
8 
10 
10 
8 
Any 
10 
Any 
6 
6 
10 
6 
8 
8 
12 
10 
6 


Forfeits all interest. 
No i)enalty. 


Arkansas 

California 

Colorado 

Connecticut 

Dakotas 


Contracts void both as to prin. and int. 

No penalty. 

No penalty. 

No penalty. 

Forfeits all interest and finable offense. 


Delaware 

Dist. of Columbia 
Florida 


Forfeits principal. 
Forfeits all interest. 
No i)enalty. 


Georfiria 


Excess forfeited. 


Idaho 


Forfeits three times excess, and finable. 


Illinois 


Forfeits all interest. 


Indiana 


Excess cannot be recovered. 


Indian Territory. 
Iowa 


Forfeits ten per cent of the amount. 


Kansas '. . . 


Usurious payments applied on principal. 


Kentucky 

Louisiana 

Maine 


Extra interest forfeited. 

Forfeits entire interest. 

No penalty. 

Excess forfeited. 

No penalty. 

Excess forfeited. 

Forfeits all interest. 

Forfeits all interest. 

Excess forfeited. 

No penalty. 

Forfeits all interest. 

No penalty. 

Forfeits three times the excess. 

Forfeits all interest. 

Forfeits double the excess, and finable. 

Usurious contracts wholly void. 

Forfeits all interest. 

Forfeits excess. 


Maryland 

Massachusetts. . . 

Michigan 

Minnesota 

Mississippi 

Missouri 

Montana 

Nebraska 

Nevada 


New Hampshire. 

New Jersey 

New Mexico 

New York 

North Carolina.. 
Ohio 


Oklahoma 

Oreffon 


Forfeits principal and interest. 


Pennsylvania. . . . 


Forfeits excess. 
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Usury Laws of all the States and Territobies. — ContintLed, 



STATE. 


Legal 
Rate. 

6 

7 

6 

6 
10 

G 


10 

6 

7 
12 


Con- 
tract 
Rate. 


PENALTY FOR USURY. 


Rhode Island. . . . 
South Carolina. . 

Tennessee 

Texas 


Any 
10 
6 
10 
Any 
6 
6 
Any 
6 
10 
Any 


No penalty. 

Forfeits double the excess. 
Forfeits excess, and finable. 
Forfeits all interest. 


Utah 


No penalty. 
Forfeits excess. 
Forfeits all interest. 
No penalty. 
Forfeits excess. 
Forfeits all interest. 
No penalty. 


Vermont 

Virginia 

Washington 

West Virginia. . . 

Wisconsin 

Wyoming 



CHAPTER V. 



AGENCY. 

153. Definitions. — It is a general rule in the law of basiness 
affairs that a person may appoint another to do whatever he him- 
self has a right to do. 

164. Principal and Agent.— The person who appoints an- 
other to do his work is called a principal ; the one appointed is an 
agent ; the basiness relation existing between the principal and 
agent is agency. -* 

155. Importance. — One need but look about him to see the 
importance of this subject. 

By far the greater part of the world's business is carried on 
by means of agencies. 

One man may possess wealth enough to call into exercise the 
labor and skill of a thousand others, who, working as agents, ac- 
complish much that never could be accomplished otherwise. At 
first, we may think that the greater part of the business is car- 
ried on by co-operations, but co-operations themselves are man- 
aged largely by agents. 

166. Who May Employ an Agent— Any one who is com- 
petent to contract may become a principal by making a contract 
with an agent. Therefore, any one who is of age, and is rational, 
may act as principal. 

167. Who May Be an Agent— Any person who is capable 
of doing as directed may act as an agent. A minor may act as 
agent and make contracts that are just as binding upon his 

[47] 
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principal as those made by his adult agents. Idiots and lunatics 
cannot act as agents. 

HOW AGENTS MAT BE APPOINTED. 

« 

158. Agents may be appointed in four different ways : (1) By 
Implication, (2) Orally, (3) In writing without seal, (4) In writ- 
ing with seal. 

159. By Implication* — It sometimes happens that a person 
becomes an agent without any real appointment ; as where a per- 
son acts m such a manner as to cause people to believe that he 
is acting as agent, and such acts seem to be with the consent or 
sanction of the principal. 

Again, a person is allowed to represent himself to the world 
as your agent, he thereby becomes, in the eyes of the law, your 
agent, and you are responsible for his acts ; or, if you subse- 
quently ratify the acts of a person, apparently acting as your 
agent, you will be bound by them. 

160. Orally. — An agent may be appointed by an oral agree- 
ment between himself and his principal. It is not at all nec- 
essary that any formal set of words be used. An agency formed 
by oral agreement is sufficient for most purposes, but not for all. 

< < An oral appointment authorizes the agent to make a written 
contract, but not to execute instruments under seal." 

161. In Writing without Seal.— Agents are frequently ap- 
pointed by a formally written instrument, but the contract need 
not be formal ; it may consist of several letters that have passed 
between the parties. 

When the contract is made between the principal and agent, it 
is then called a power of attorney. By such .a contract as this, an 
agent may be empowered to transact any and all business except 
that which is required to be under seal. 

• ' > 

162. In Writing with Seal.— This is the most formal way 
of clothing an agent with authority to act for his principal. But 
it is necessary only in cases where the work to be done by the 
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agent is required to be under seal ; such, for instance, as trans- 
ferring real estate. As a deed must be under seal, so must the 
authority for making t^e deed be under seal. 

FOEM FOE POWER OF ATTOENET. 

163. Know all men by these presents, that I ( name 0/ prin* 
cipal ), have made, constituted, and appointed ( name of agent ) 
my true and lawful attorney in my name, place, and stead for the 
following purposes : [ Here define the powers, rights, and author- 
ity conferred] giving and granting unto my said attorney. full 
power and authority to do and perform all and every act and 
thing whatsoever requisite and necessary to be done in and about 
the premises, as fully to all intents and purposes, as I might 
or could do if present, with full power of substitution and rev- 
ocation, hereby ratifying and confirming all that my said attor- 
ney or his substitute shall lawfully do or cause to be done by 
vii*tue hereof. 

In witness whereof, I have hereunto set my hand and seal the 

— day of , in the year One Thousand Eight Hundred and 

Ninety-four. 

(Signed) [seal] 

Name, 

State of Illinois, | 

County of McDonough. J * 

On this 15th day of Jan., 1894, before me, the subscriber, 
personally appeared J. W. Hill, to me known to be the same 
person mentioned in, and who executed the foregoing power of 
attorney, and acknowledged the same to be his free act and deed. 

0. C. Hicks, Notary Public. 

DUTIES OF AGENTS. 

164. The duties of agents are to (1) Obey, (2) Use Proper 
Diligence, (3) Have no Adverse Interest, (4) Act in Principal's 
name, (5) Execute the Commission Entirely. 

165. To Obey. — The most important duty of an agent is to^ 
obey instructions. 

When a person assumes the duties of an agent, he is in a 
measure, a servant; he has agreed to obey the instructions of his. 
4 
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principal, and this he must do if he would hold his principal 
responsible for his acts and thereby be relieved of the respon- 
sibility himself. One who is not willing to obey should never 
undertake to act as agent. However, there may be cases in 
which the agent would be allowed to deviate from his instruc- 
tions, and even cases in which it would be his duty to disobey ; 
as where from some unforeseen emergency a strict obedience 
would cause loss to his principal or be greatly detrimental to 
^ him in any way. 

If an agent's duties be strictly defined, they must be strictly 
followed. Thus, if an agent is directed to buy land at fifty dol- 
lars per acre and he pays fifty-one, the principal would not be 
bound to take the land. 

166. Use .Proper Diligence. — Every agent must use ordi- 
nary diligence in performing the work that he has undertaken. 

Nothing may be said of the maimer in which a thing is to be 
done, but if it is undertaken at all it must be properly done, or at 
least as well as the agent is capable of doing it. 

It would not be proper diligence if an agent be employed to 
do a certain work and should let it to others. It is his duty to 
execute his undertaking personally, unless he is given permission 
to sub-let it. 

If, in the course of his business, an agent must handle lai^e 
sums of money for his principal, it would be his duty to keep it 
deposited in a bank for safety ; and if he unnecessarily carried 
money on his person and it should be stolen, he would probably 
have to make good the loss to his principal. An agent in depos- 
iting money for his principal should deposit it in the name of his 
principal, otherwise, in case of bank failure the loss would fall 
upon the agent. 

167. Hare No Adrerse Interest — An agent should have 

no interest that would be detrimental in its very nature to the in- 
terests of his principal. Thus, if an agent be employed for the 
purpose of buying wheat for his principal, it would not be right 
for kim to buy wheat for himself as a means of speculation. 

168. Act in Principal's Name.— It is the duty of an agent 
to disclose the name of his principal and let the world know for 
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whom he is doing business. This should be done for his own 
protection, as well as from a sense of duty to his principal. 

169. Execute the Commission Entirely.— If an agent exe- 
cutes his work only in part, the principal will not be bound by 
his act. 

Kent says : < < If a power be given to buy a house with an ad- 
joining wharf and store, and the agent buys the house only, the 
principal would not be bound to take the house, for the induce- 
ment to the purchase has failed. So, if he be instructed to 
purchase the fee of a certain farm, and he purchase an interest 
for life or years only, or only the undivided right of a tenant in 
common in the farm, — ^^in these cases the principal ought not to 
be bound to take such a limited interest because his object 
would be defeated." 

LIABILITIES OF AGENTS. 

170. The liabilities of an agent are (1) To his principal, (2) 
To third parties. 

171. To Principal. — The liabilities of an agent as to his 
principal are suggested by a consideration of his duties, for he' 
will be held liable for any loss that may befall his principal* from 
a neglect of any of these duties. 

172. €onfiision of Goods. — If an agent in the course of his 
agency should mix or confuse his goods with those of his princi- 
pal so that the goods could not be distinguished and separated, 
the entire property goes to the principal. 

This was the common law, but the principle would be carried 
no further now than to render justice to both parties. 

173. To Third Parties. — An agent's liabilities to third parties 
are quite limited, for we have seen that the principal is liable for 
the acts of his agent. This is true so long as the agent acts 
within the limit of his authority. 

An agent's liabilities are either on contracts, or for torts, and 
the general rule is that an agent is not liable to third parties on 
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his oontracts unless he has disregarded some of the duties of an 
agent. 

174. Torts. — The word ««tort" means twisted or turned 
aside; therefore, anything that is turned from the right. 

Torts are of two classes ; misfeasance and nonfeasance. 

175. Misfeasance and Nonfeasance. — Misfeasance is doing 
a thing wrong, while nonfeasance is not doing it at all. An 
agent is always liable to third persons for his wrong doing, or 
misfeasance, as his principal could not be held liable because no 
one can confer authority upon another to do an act that is wrong 
or unlawful. When an action is brought against an agent for 
his unlawful acts, he is not sued as an agent, but as one who has 
committed an act that would be wrong for any man to do. 

It is a general rule that an agent is never liable to third per- 
sons for nonfeasance, but he is liable to his principal for both 
nonfeasance and misfeasance. 

BIGHTS OF AGENTS. 

176. Bights of Agents as to Principal.— The rights of 

agents as to the principal will be discussed under the following 
heads : (1) Compensation, (2) Reimbursement, (3) Indemnifica- 
tion, (4) Lien. 

17 7* Compensation. — The rights of an agent as to his prin- 
cipal are wholly a matter of contract, and the first thing an agent 
looks after and has stated in his contract is the compensation 
that he is to receive for the work. 

If the compensation is fixed by the parties beforehand, this 
agreement will, of course, control ; but if no price is fixed or 
nothing said about what is to be paid for the services, it is im- 
plied that the principal will pay what is customary and reason- 
able. When the work of another is requested, the law always 
implies a contract to pay what the work is worths 

178. Beimbnrsement. — When in the course of his business, 
an agent either by implied or express contract advances money 
for his principal, it is the duty of the principal to reimburse the 
agent. 
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179. Indemnlflcatioil. — While following the instructions of 
his principal, if an agent incurs any damage or loss, and such 
damage or loss is without any default of the agent, the agent has 
a right to indemnification from the principal. 

180. Lien. — A lien is a right that one man has to retain the 
property of another until certain demands are satisfied. 

In most cases, agents may hold property belonging to their 
principals, until they are compensated, indemnified, etc. 

The subject of Lien will be treated in a subsequent chapter. 

181. As to Third Parties.— This will be noticed (1) As to 
Contracts, (2) As to Torts. 

182. As to Contracts. — An agent has the right to have the 
contracts that he has made with third parties fulfilled, and even 
when he has contracted as agent and disclosed the name of his 
principals, he may sue m his own name, and the principal may do 
the same. But it has been held in some States that an agent 
contracting for a named principal cannot sue upon a contract so 
made. 

183. As to Torts. — An agent may bring suit in his own name 
for trespass by third parties. Gases often arise where agents, 
from the nature of their business, have in their possession prop- 
erty of the principal. An agent may also bring an action 
against third parties for any act whereby he incurs a personal 
responsibility in consequence of a Tort. 

CLASSES OF AGENTS. 

184. Agents may be divided into four classes ; viz., Greneral, 
Special, Professional, and Public. 

185. General Agents. — It is not easy to give a definition of 
a general agent that will in every case distinguish it from a special 
agent. But a general agent is one who has general authority 
over all his principal's business, or over all his business of any 
particular kind, and his authority has no definite limit. 



54 ESSENTIALS OF COMMERCIAL LAW. 

Where a person is given authority to buy grain in a certain 
community, and buy it of whomsoever he may desire, and he has 
a large number of purchases to make, he is called a general agent 
to buy grain. 

The authority of a general agent is much greater than that of 
a special agent, and very important distinctions sometimes rest 
upon this point. 

A general agent may bind his principal so long as he works 
within the scope of his authority, although he may violate his pri- 
vate instructions. 

A general agent should use sound discretion, and act for his 
principal as he would for himself. 

1S6. Special Agents. — A special agent is one who is given 
authority to do some particular thing, and has his authority well 
defined. He is not to use his own discretion, but is to follow in- 
structions, and his actions do not bind the principal beyond the 
scope of his authority. For this reason a person who deals with 
a special agent should be certain that such agent acts within the 
limits of his authority, otherwise the principal will not be held. 

187. Professional Agents. — Professional agents are those 
who hold themselves out to the world as being ready to transact 
business for men generally, and in many cases are licensed to do 
business by the State or county. Such agents' are held responsi- 
ble for lack of reasonable skill and diligence in the work which 
they profess to be able to do, and would be liable for loss caused 
by their ignorance or misunderstanding of the work undertaken. 

188. Public Agents. — Agents appointed by the Nation, 
State, or city are called public agents. The rules that govern 
other agents govern them. There is, however, one important 
exception ; viz. , when a public agent exceeds his authority, he 
is not personally bound, because every one may know the author- 
ity and duties of such agents. 

LIABILITIES OF PRINCIPAL. 

189. The liabilities of principals will be considered (1) As to 
Third Parties, (2) Batification, (3) Apparent Authority, (4) As to 
the Agjent. 
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190. To Third Parties. — It is hardly necessary to speak in 
detail of the principaFs liabilities. 

It is plain that somebody is responsible for everything that 
is done, and every person is responsible for his own acts so long 
as he acts in his own capacity. Bnt when he in a measure gives 
up his own individuality and acts in the capacity of an agent, 
then the principal who is to receive all the benefits of the agency 
must also be subject to its disadvantages, and here comes the 
most important rule of agency ; viz. , the pbinoipal is bespon- 

SIBLB fob all the ACTS. OF^ HIS AGENT SO LONG AS THE AGENT 
DOES NOT EXCEED HIS AUTHOBITY. 

This rule is clear, but it is often very difficult to tell when an 
agent has exceeded his authority. This is especially true of a 
general agency. 

191. Apparent Anthorily* — In business we sometimes see 
men who appear to have authority that they do not possess. Then, 
the question is, who caused the apparent authority. If the prin- 
cipal knowingly permits one to act as his agent clothed with cer-* 
tain powers, the principal is then liable for his acts ; but if the 
authority is only assumed by the agent himself and not known 
or acquiesced in by the principal, the agent himself is liable, 
and third parties should ascertain whence comes the apparent 
authority. 

192. Ratification. — If a person ratifies the acts of an agent 
after the acts have been done, he is bound by them even if he 
had not given any such authority to the agent. 

An act may be ratified either by express words or by accept- 
ing the remuneration or consideration resulting from the act. 

193. To The Agent. — The rights of an agent as to his prin- 
cipal have been discussed, and the principal is liable to his agent 
for any failure or breach of these rights ; that is, he must reim- 
burse him, indemnify him, etc. , and if he fail in any of these 
duties, the agent may sue him. 

BIGHTS OF THE PRINCIPAL. 

194. The rights of the principal will be considered, (1) As 
against Agent, (2) As against other parties. 
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195. As Against Agent.—- The rights of the priaicipal as to 
the agent may be stated briefly as follows: — 

1. To cause the agent to render an account at any time of the 
business of the agency. 

2. To be indemnified for anything that he may lose as a re- 
sult of the agent's violation of any of his implied or express 
duties. 

3. Where the law gives both the principal and agent the 
power to maintain suit for any matter relating to the agency, 
the principal may sue in _ his own name in preference to allowing 
the agent to sue. 

4. The principal may generally countermand the authority of 
the agent at any time before a contract has been completed in 
which he is acting for the principal, except in cases where the 
agent has an interest in the agency. {See Story on Agency,) 

196. As Against Third Parties.—- From what has been said, 
we see that the principal is entitled to all the benefits and advan- 
tages of the contracts made with his agent, and he is entitled to 
all the remedies that he would have if he had contracted person- 
ally with the third party. 

There are, however, a few important exceptions to the above 
rule: (1) When an agent has a lien on property equal to its 
full value, the principal must obtain the agent's consent before he 
can sue ; (2) Where exclusive credit is given to the agent when a 
contract is made ; however this is only an apparent exception, 
for an agent should disclose the name of his principal. 

DISSOLUTION OF AGENCY. 

197. The contract relations existing between a principal and 
an agent may be dissolved by (1) Agreement, (2) Revocation, 
(3) Renunciation, (4) Operation of Law. 

198. By Agreement.— As an agency may be formed by 
agreement, it is plain that it may be dissolved in the same way. 
The agreement may be either express or implied. If an agency is 
formed for a certain number of years, when that time has elapsed 
the agency stands dissolved ; or if the agency has been formed 
for the purpose of accomplishing a certain work, as when an 



AGENCY. 57 

kgent is appointed to buy a horse, when the horse is bought, the 
agency is dissolved by implied consent, and no further act 
of dissolution is necessary. 

Of course, when an agency has been formed for a certain 
period, it may be dissolved before that time by the mutual agree- 
ment of principal and agent. 

199. BeTOCatioii. — A principal may revoke the authority he 
has given to an agent at any time before the agent has executed 
that authority. The revocation taked effect as soon as the agent 
has received notice of the revocation. Here it is also important 
to give notice to third parties who have been doing business with 
the agent as such, for one who has dealt with the agent has a right 
to believe that the agency still continues unless he has received 
notice to the contrary. Where the agent's authority is coupled 
with an interest, the principal cannot revoke it. Thus, where an 
agent has been given authority to sell property, and out of the 
proceeds pay himself a debt due him from the principal, it is an 
instance in which the given authority cannot be revoked 

200. Benunciation. — The agent may dissolve the agency by 
renouncing his authority and giving notice of the fact to his prin- 
cipal ; but in this the agent may be held liable to the principal 
for any loss caused by the dissolution, unless his contract with 
the principal gives him the privilege of renouncing at pleasure. 

201. By Operation of Law. — An agency may be dissolved 
by operation of law in three ways, (1) By Bankruptcy, (2) By 
Insanity, (3) By death. 

202. Bankruptcy. — Bankruptcy of the principal will always 
terminate the agency. The bankruptcy of the agent does not 
always do so. 

203. Insanity. — Insanity of the agent very necessarily dis- 
solves the agency, for a man cannot be expected to answer for 
acts done by one who is not capable of exercising sound judgment. 

But as to the insanity of the principal, the law is not so 
clearly defined. However, it is a general rule that the insanity of 
the principal revokes, for the time being, the agent's authority. 
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S04. Death. — The death of either party will, as a rule, dis* 
solve the agency. 

The power delegated to an agent cannot be assigned, and 
upon his death will not pass to his heirs. 

In some cases where the agent's authority is coupled with an 
interest, death of the principal does not at once terminate the 
agency, for this would deprive the agent of his legal rights. 

No notice of dissolution is necessary when caused by death. 



CHAPTER VI. 



PARTNERSHIPS. 

205. Beasons for Formiiig PartnersUps.— Two or more 
persons often desire to unite in some common enterprise which 
they believe will be more profitable by the union than if they 
should undertake to do the work separately. 

They may be prompted to form a partnership for various rea- 
sons ; viz. , (1) It may be necessary to unite their capital in order to 
bring together sufficient money to carry on the desired business ; 
(2) The skill and learning of one person may not be sufficient to 
enable him to conduct the afTairs of the business ; (3) It is not 
best to have all of a person's business done by mere agents, or 
even the greater part of it, for they often have no greater interest 
than drawing their salary or commission ; but a partner will have 
greater interest and give closer attention to the business, and 
can be relied upon where an agent cannot. 

206. Definition. — (1) A partnership is a contract of two or 
more persons m which they agree to unite thek money, property, 
labor, or skill in some business, and divide the profits or losses 
arising from the business. 

It is not necessary that the parties agree to invest equal 
amounts or that they divide the loss or gain equally. 

One of the parties may invest all the capital, and another 
only give his labor or time to the business. 

There must be a communion of profits to constitute a part- 
nership as between the parties. 

(2) Partnership is the relation established by an agreement 
between two or more persons to combine their money, labor, or 
skill in some enterprise, and share the profits thereof. 

[59] 
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The former definition is perhaps more frequently given, but 
the latter is possibly more nearly correct, for the partnership is 
not the contract but rather the relation established by it 

207. Who may Become a Partner.— Every person who is 

capable of making a binding contract in his own interest may 
enter into a partnership. 

A married woman cannot enter into a partnership without the 
consent of her husband. This disability has been removed in 
many States. 

208. What Number of Persons may be Partners. — ^Gener- 
ally speaking, there is no limit to the number of persons that may 
enter into a partnership. But where it is desired to join together 
a great number of individuals, an association called 9k joint stock 
company is organized, or what is still better adapted to carrying 

on a large enterprise, a corporation. 

These we will notice in a subsequent chapter. 

209. How Formed. — A partnership may be formed only by 
contract, but the contract may be either written, oral, or simply 
an implied contract, as where parties act in such a manner as to 
give third parties just reasons for believing that they are partners. 

No certain form of words is necessary to form either kind of 
partnership contract, but of course it is advisable to have the con- 
tract reduced to writing, and in the proper form of writing. 

210. When is a Partnership Formed. — It is a matter 

of great importance, and often one of great difficulty, to know 
when and under what circumstances a person assumes the re- 
sponsibility of a partner. 

Thus, Parsons, in his <<Laws of Business,'' says: << Persons 
may be liable as partners to third parties or strangers, who are 
not partners as between themselves. Whether they are partners 
as to each other would generally be determined by the intention 
of the parties, as dravm from their contract, — whether oral or 
written, — under the ordinary rules of evidence and construction. 
But whether one is liable as a partner to one who deals with the 
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firm, must depend in part upon his intention, but more upon liis 
acts. " 

Sharing of profits is the most important evidence of a partner- 
ship. A sharing of profits implies a sharing of losses. But it 
is not necessary that every party to a partnership should under- 
take to bear any part of the loss. 

To aid the student in his judgment of what may or may not 
constitute a partnership, we will notice a few dcicisions that have 
been rendered r — 

1. Three persons engaged in the business of tanning agreed that 
the leather made should be divided among them in a certain pro- 
portion ; this was held to be a participation in the profits of the 
business, and constituted a partnership. (So decided in Connecti- 
cut.) 

2. A, owning a mill, agrees with B to work it and divide the 
gross eaming^ equally. This was held not to be a partnership, 
B's share being only a compensation for his work. (So held in 
Vermont. ) 

3. It has been held that between the partners of a commercial 
firm and a clerk, who in addition to his monthly salary was to 
receive a share of the profit, there was no partnership. 

211. Responsibility of Partners. — When a person become^ 
a partner, he then has a twofold responsibility. Besides still 
holding his individual responsibility he assumes a partnership re- 
sponsibility, and is liable for the debts of the entire firm and the 
contracts made by every member of the firm ; that is, if the con- 
tracts are made within the scope of the partnership business. 

CLASSES OF PAETNEBS. 

212. The Glasses of Partners are Ostensible, Nominal, Dor. 
mant, and Special. 

213. Ostensible. — The word ostensible is derived from a word 
which means to show ; hence an ostensible partner is one whose 
name appears to the world as that of a partner. His name will 
usually be seen in connection with all the written or printed state- 
ments and documents relating to the partnership. 
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214. Nominal. — A nominal partner is one who exists in 
name only. 

He has no real interest in the partnership, and as between the 
parties themselves he is no partner, and is not to share in the 
profits of the business ; nor does he invest anything in the 
partnership. 

Sometimes two or more persons, who do not have a business 
reputation that will especially recommend them to the trading 
public, desire to form a partnership. In order to gain confidence, 
they find a person who has a good reputation, and who is willing 
to allow the firm to use his name in connection with the partner- 
ship. This man who thus lends his name is a nominal partner, 
and is liable for the debts of the partnership. It is right that he 
should be held liable because he has allowed his name to be used 
in order that it might draw patronage. So far as third parties 
are concerned, he is in every sense a partner. 

215. Dormant. — A dormant partner, as the word signifies, 
is a sleeping partner; that is, he does not permit the world to 
know that he is in any way connected with the firm, but as be- 
tween the members he is known to be a partner S'Ud is to share in 
the profits. 

The dormant partner endeavors to avoid the risks and respon- 
sibilities of the partnership by concealing the fact that he is a 
partner, and he is never liable to third parties for debts of the 
partnership so long as he is not known to be a partner. Of 
course, when he becomes known, he is no longer dormant; and 
when discovered, a dormant partner is liable, although he was not 
known to be a partner at the time the debt was created. 

216. Special. — A special or limited partner is one who is not 
to be held responsible for the partnership debts for a greater 
amount than he has invested in the partnership. 

Thus, suppose A is a special partner and has invested in the 
partnership $5000. He may lose the $5000, but if the partner- 
ship fails, he cannot be compelled to pay more. 

This of course is a great privilege and one that is not easily 
obtained ; but most States have made provision for the formation 
of a limited partnership, which, in substance, is as follows : — 
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The persons desirous of forming a limited partnership shall 
make and sign a certificate which shall contain: The firm 
name under which the partnership is to be conducted; the gen- 
eral nature of the business to be transacted ; the names of the 
general and special partners, distinguishing which are general 
and which special, and their respective places of residence; the 
amount of stock to be contributed by each special partner'; the 
period at which the partnership is to begin, and the period to 
terminate. 

Such certificate shall be filed in the ofllce of the county clerk 
of the county in which the prmcipal business is to be carried on. 
Usually the terms of the partnership are required to be pub- 
lished a certain number of days in some newspaper of general 
circulation. 

These points are not all that are necessary to the formation 
of a limited partnership, but these will give the student a general 
idea which he can supplement by referring to the statutes of 
his own State. 

217. Anfhority of Each Partner.— The authority that the 
law gives to each member of a partnership firm is very great. 

Every member is a general agent of the entire firm, and he 
may bind the firm in any transaction that he makes within the 
usual business of the firm. 

He may borrow, loan, make promissory notes, indorse notes 
or bills, make an assignment, and may sell the whole stock of 
the firm. 

It is a general rule that a partner cannot bind the firm by 
a guaranty unless he is given authority to do so, or unless the 
act is afterward ratified. 

It is reasonable that this exception should be made, for no 
one need presume that such an act as a guaranty is the business 
or even within the business of any firm. 

In all contracts concerning negotiable paper, the act of one 
partner binds all, even though he signs his individual name, 
provided the paper appears to be on partnership account. 

318. Bights of Partners against Each Other.— A part- 
ner often has the apparent authority to do a thing that he has not 
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the right to do. Thus, several persons may agree among them- 
selves that such shall attend to a certain part of the business ; 
notwithstandmg the agreement, any partner may do an act out- 
side of his agreement and bind the firm, but if loss is incurred, 
he will be liable to the other partners for it. 

It is very seldom that one partner can have a claim against 
another as a partner. Courts of law usually will not entertain 
suits of this nature, as it would be useless for one partner to re- 
cover money which might have to be refunded upon taking a 
general account among all the partners, as would be necessary 
upon settling the partnership. 

What is known as a court of equity usually has jurisdiction 
over all disputes between partners, and does what is necessary to 
settle them according to justice. But of course it is often nec- 
essary to dissolve the partnership and settle all partnership debts 
before the dispute between the partners can be settled. 

A partner, though, can sue his co-partner for money advanced 
before the partnership was formed, although the money was 
loaned for the purpose of forming the partnership. 

When the same person is a partner in two different firms, one 
of the firms cannot sue the other, for this would make the same 
person both plaintiff and defendant. 

219. Bights of the Firm as to Third Persons.— It is a 

* general rule that partners in the joint capacity have all the reme- 
dies as to third persons that individuals have ; and they may m 
their collective capacity bring suit against third persons to en- 
force their partnership rights. 

If a partner sells the goods of the firm in his own name, the * 
firm may sue for the price. If an injury is done to some of the 
partners, but does not affect all, the injured parties alone may 
bring suit. 

A partnership firm may also sue a third party for any libel 
upon the company, or for any other wrong which affects the busi- 
ness of the firm. 

220. loss and Gain, How Divided.— The first rule as to the 

distribution of the loss or gam resulting from a partnership 
business is according to the agreement. One partner may invest 
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a greater part of the capital, and by agreement receive a smaller 
part of the profits than other partners who have invested less. 

When there is no agreement ,or stipulation as to the manner 
In which the profits are to be divided, and the investment of the 
several partners can be ascertained, then they will share according 
to the investment. When there is no agreement as to the sharing 
of the profits, and the investment of each partner is not known, 
in the absence of other controlling circumstances they will share 
equally. 

DISSOLUTION. 

32L The most important and perplexing questions pertaining 
to partnerships follow their dissolution. 

We will now notice the different ways by which partnerships 
are dissolved : ( 1 ) Lapse of time, ( 2 ) Completion of subject 
matter, ( 3 ) Mutual consent of the partners, ( 4 ) Voluntary act 
of partner, ( 5 ) Assignment, ( 6 ) Death of partner, ( 7 ) Bank- 
ruptcy, (8) War, (9 ) Judicial decrees. 

232. Lapse of Time. — When the partnership has been formed 
for a definite period and that time has elapsed, the partnership 
stands dissolved. 

223. Completion of Snbject Matter.— If a partnership has^ 

been formed for a certain purpose, and that end is reached, the 
partnership ceases. Thus, where A and B form a partnership to 
build a bridge, the partnership is ended as soon as the bridge is 
completed. 

224. Mntoal Consent of the Partners.— Of course the 

partners can, by their mutual agreement, dissolve the partnership 
at any time, even when they have made a contract for a definite 
period. 

226. Yolnntary Act of Either Partner.— If the contract 

has not been entered into for any specified time, it is presumed to 
be at will, and either party can withdraw and thus dissolve the 
partnership when he chooses. But even In this case a sense of 
honor would seem to indicate that a reasonable notice should be^ 
given, however, the law does not require it. 
5 
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226. Assignment. — When one partner assigns <»r sells his 
interest, it dissolves the partnership, and the purchaser cannot 
become a member of the partnership. 

The rale seems to be that a partner may sell his interest in 
the business at any time. But if he has entered into the part- 
nership for a certain period and that period has not elapsed, he 
may be held liable to the other partners for selling his interest, 
which really amounts to a breach of his contract with the 
partners. 

227. Death of a Partner. — The death of either partner of 
a firm at once dissolves the partnership, and the heirs of the de- 
ceased do not become partners. 

It is competent, however, for the parties to vary this general 
result of law by an express agreement that the death of one shall 
not operate as a dissolution. 

228. Bankruptcy* — As soon as one of the partners of a firm 
has been declared a bankrupt, the partnership is dissolved. 

This is true because all the property of the bankrupt goes at 
once into the hands of the assignee. 

229. War. — From what has been said in the chapter on Con- 
tracts, it will be seen that in case war is declared between two 
•countries of which the partners respectively are citizens, it works 
A dissolution of the partnership. 

230. Judicial Decree. — There are conditions or circum- 
stances which, within themselves, do not dissolve a partnership," 
but may be suflicient cause for a court to decree or declare it 
dissolved when the complaint is made by one or more of the part- 
ners who desire it dissolved. This may be done for the benefit 
of one member and against the desire of the rest. Thus, the 
insanity of a partner does not in itself dissolve the partnership, 
but is sufficient ground for dissolution by a court. 

It may also be dissolved by judicial decree when it appears 
that the business is impracticable, or that it is founded upon 
wrong principles; as, where a partnership was for spinning cotton 
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by a new invention, and it was found after trial to be imprac- 
ticable. 

If there be gross misconduct of a partner, or abuse of good 
faith between them, the partnership may be declared dissolved. 

RESULTS Oy DISSOLUTION, 

23 !• The results of a dissolution of partnership will be dis- 
cussed, ( 1 ) As between partners, ( 2 ) As to third Parties, ( 3 ) 
Precedence of claims. 

232. As between the Partners.— Upon dissolution each 

partner has a right to demand that all the partnership property be 
sold ; that all the outstanding debts be paid ; that all debts due 
the firm be collected, and that he be paid his share of what re- 
mains. This, however, is not commonly done, for it is better and 
more usual for the outgoing partner to sell his interest to one of 
the old partners for a certain sum, or to sell it to a third party 
whom the other partners are willing to receive as a partner. By 
this means the business can be carried on without any great loss 
of time. But when one partner sells his interest and the purchaser 
is received as a partner, it legally amounts to a sale of all the 
firm's property to a new firm. 

233. As to Third Parties. — The dissolution has no effect 
upon the debts. The retiring partner, by agreement with the 
other parties, may leave the payment of all debts to them ; but if 
they do not pay, the retired partner will have it to do. After 
dissolution each partner no longer has the power to bind all, ex- 
cept as to contracts which are necessary to settle the firm's accounts. 
The partnership property can be used no longer for trade, and 
only those things which pertain to settling the business, such as 
paying and collecting debts, can be done. 

234. Precedence of Claims.— 'It is a right belonging to 

each individual member, after the partnership is dissolved, to 
claim priority of payment of the partnership debts from the 
partnership fund in preference to the separate creditors of each 
partner. {Story^s Partnership.) 
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When there are private debts and private property, and part- 
nership debts and partnership property, the private property of 
9ach partner may be reserved to pay his private debts and the 
partnership property to pay the partnership' debts. But when 
either class of debts has been entirely satisfied, the property re- 
maining, whether partnership or private, will be applied to the 
remaining class. 

NOTICE OP DISSOLUTION. 

¥ 

235. As between the partners themselves the dissolution 
takes effect immediately; but as to third parties, they are entitled 
to notice of dissolution, and if no such notice be given, the part- 
nership is presumed to continue. 

236. To Whom Notice Must Be Giyen.— Notice of dis^ 

solution should be given to all persons who have been in the habit 
of doing business with the firm. It is not necessary to give no- 
tice to persons who have not done business with the firm. But it 
is always a safe plan to make the notice general, so that all the 
people of the community may have knowledge of it. 

237. How Given. — Notice may be given by means of ad- 
vertisements in the newspapers, by circular letters, or it may be 
given orally, but this would not be very practical. 

238. By Whom Notice Must Be Giyen.— Since the os- 
tensible partners are known by all to be partners, it is to their ad- 
vantage to see that due notice of dissolution be promptly given. 
And since the nominal partner has allowed his name to be used to 
draw trade, it is equally important to him that notice of disso- 
lution be given. 

It is not necessary that a dormant partner give notice so long 
as he is sure that his connection with the firm is not known. 
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CORPORATIONS. 

339. Deflnitton. — A Corporation is an artificial person cre- 
ated by law, consisting of several natural persons and having 
the power of perpetual succession. 

By perpetual succession we mean that when one or more of 
the members composing the corporation die, or in any other way 
leave the artificial body, others may come in and fill the vacan- 
cies, and the work of the body goes on. 

240. Difference between Corporation and Partnership. — 

The distinction between a Corporation and a Partnership may be 
seen by a comparison of the following points: — 

241. As to tlie Legal Character. — A partnership is a col- 
lection of natural persons, each one having all the powers of a 
natural person, while a corporation is an artificial person. 

242. As to the Formation. — Partnerships are formed by 
agreement of the parties, while a corporation is formed under 

an act of legislature and by its consent. 

243. As to Death. — The death of a partner dissolves a 

partnership, but the death of an mcorporator does not affect the 
existence of a corporation. 

244. Transfer of Interest.— If a partner transfers his inter- 
est, the partnership is dissolved ; but if a stockholder sells his 

stock a new stockholder may take his place. 

[69] 
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245. As to the Powers. — A partnership has all the powers 
of the natural members of the firm, while the powers of a 
corporation are limited to those given by its charter. 

246. As to Debts. — Partners are liable for all the debts 
of a firm, while a stockholder's liability is limited. 

247. Corporations not Joint Stock Companies. — ^As the 

student is likely to confound joint stock companies with corpo- 
rations, we think it best to notice briefly such companies in this 
connection rather than devote to them a separate chapter. 

248. Joint Stock Companies. — A joint-stock company 

seems to be an organization leading from a partnership to a cor- 
I>oration ; such a company is above a partnership but lower than 
a corporation. 

Joint stock companies are much less common now than formerly, 
and are growing less comihon, owing to the fact that corporations 
are so easily formed. 

249. How Formed. — They are only formed when the num- 
ber of persons concerned is too great to make a partnership prac- 
ticable. The persons wishing to form the company make an 
agreement as to the amount of capital stock desired, the number 

of shares into which the capital is to be divided, the manner of 
transferring the stock, and all other things pertaining to the 
management of the business. Then the shares are sold, and each 
shareholder becomes a member. 

The organization is very similar in many respects to that of 
corporations, but it is not formed by statute. In law such a 
company is looked upon as a partnership, and the members must 
bear the same responsibilities as do partners, unless the statute 
of the State has enacted laws limiting the liabilities of stock- 
holders. 

2^0. Adyantages. — The principal advantage of a joint-stock 
company over a partnership is in the fact that a member may 
transfer his interest without dissolving the company, and the 
management of the company is vested in a committee or in its 
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officers, instead of leaving it in the power of each member as it 
is in a partnership. 

Thns it is seen that a joint-stock company partakes both of 
the natnre of corporations and of partnerships. 

261. Corporations Formed How. — We have stated else- 
where that corporations are formed by statute only, bnt there are in 
this country corporations that were in existence before the United 
States became an independent nation, and such corporations owe 
their existence to the crown of England and were formed in col- 
onial times. 

These corporations formed before the Revolution were in some 
cases upheld by the constitutions of the States, but in others only 
by the principles of the common law. Some of these oldest cor- 
I>orations, such as old cities, do not at present have any charter 
and it may be they never did have, and are said to be formed by 
description,^ 

Each State prescribes in its statutes the precise manner that 
must be followed by those who desire to be the founders of a 
corporation. These may vary considerably, but in all the States 
the following essentials are required to be set forth in the articles 
of incorporation: — 

252. Essential. 

1. The name of the corporation. 

2. The purpose for which it is formed. 

3. The place in which the business is to be done. 

4. The time during which it is to exist. 

5. The amount of the capital stock. 

6. The amount of the stock actually subscribed, and by whom. 

7. The number of shares into which the stock is to be divided. 

8. The amount of the subscribed stock that has been paid in. 
The law requires that this must be a certain per cent of the capi- 
tal stock. 

The above facts are not all that must be set forth, but are 
sufficient to give the student a general idea which should be sup- 
plemented by reference to the laws of his own State. 

The application is made to the secretary of state. It is usual 
to require that an affidavit of the treasurer of the corporation be 
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:filed with him, that the amount of the required capital has been 
paid in, etc. , etc. After all the requirements of the incorporators 
have been met, the secretary of state issues a certificate stating 
that the persons signing the articles of incorporation shall be a 
body politic and corporate, by the name stated in the certificate. 
This certificate is called a charter. 

In former times corporations were not so easily and quickly 
formed. It was necessary to wait for a sitting of the Legislature 
before a charter could be granted, but now general laws have been 
enacted in all the States by which corporations can be^ formed at 
any time, simply by complying with the prescribed laws. 

CLASSES OF CORPORATIONS. 

253. The following brief outline will show the divisions and 
subdivisions of corporations, and the order in which we will 
discuss them. 

Sole. 
Classes. ^ 2. Quasi. ^ t> v • 

Aggregate. [^' Relipons. 

^2 Lay f^- Eleemosynary. 

* 1 2. Civil. J ^- ^^^^^^• 

1 2. Private. 

254. Sole. — A sole corporation is one that consists of a 
single individual who possesses corporate powers. In England, 
the sovereign, the bishops of the Established Church, the vicars, 
the deans, and the parsons are examples of sole corporations ; for 
these, in the eye of the law, never die, and each successive holder 
of the office takes the property belonging to it. 

Corporations sole are but little known in this country, and a 
further consideration here would be foreign to the purpose of 
this work. 

255. Quasi. — The inhabitants of any district, as counties, 
towns, cities, and school districts, are called quasi corporations. 
They are incorporated by statute, and have only particular 
powers. Their duties are precise, and may be enforced ; their 
privileges may be maintained by suits at law. 

The word << quasi " consists of two Latin words ( qua — as, and 
81 — if ), hence we see that they are as if they were corporations, 
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jet in every sense of the word they are not. But they are very 
justly classed as such for the lack of any better classification. 

256. Aggregate — A corporation aggregate is a number of 
individuals united by charter in one body having the power of 
perpetual succession. 

The corporation aggregate with its subdivisions belongs 
properly to this treatise, and what follows will have reference 
to such bodies. 

257. Religious. — ^l^is class of corporations is sometimes 
called ecclesiastical^ and is a corporation of a religious society, its 
object being spiritual. 

Lay corporations include all that are not religious. 

258. Eleemosynary. — An eleemosynary corporation is a 
private charity, constituted for the perpetual distribution of the 
alms and bounty of the founder. Hospitals and asylums are 
examples of this class. 

259. GiTil. — This word has various meanmgs, and such cor- 
porations are formed for various purposes; it is used here to dis- 
tinguish between religious and eleemosynary, 

260. Public. — Public corporations are such as are formed 
for political or governmental purposes. Cities, towns, counties, 
and villages are examples of public corporations. 

A corporation may be for the benefit of the public, and yet 
not be a public corporation; ae a railroad or bridge company, 
which are for the use of the public, bift are private enterprises. 

261. Priyate. — A private corporation is one founded by 
private enterprise, and the extent of its work, however great, will 
not make it public. 

Banks, railroads, and insurance companies are private cor- 
porations, but their use is public. 

Colleges and many manufacturing companies are also often 
private corporations. 
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POWERS OF CORPORATIONS. 

262. The powers that are inseparably incident to corpora- 
tions are, (1) Perpetual succession, (2) To sue and be sued, (3) To 
purchase lands and chattels, (4) To hold land as trustee, (5) To 
have a common Seal, (6) To choose members and make by-laws. 

« 

263. Perpetual Snccession. — ^^This power has already been 
referred to and defined. This, however, does not mean that the 
body shall exist forever, but that so long as it does exist, its 
members may take in succession. 

Many corporations are formed for a limited period, and the 
power of succession cannot extend beyond that time. 

But when its term of existence is not limited by the charter, 
it may exist forever, and is said to be immortal. 

264. To Sue and be Sned. — Corporations may sue and be 

sued in their corporate name just as natural individuals. In 
some cases the suit may be brought in the name of one of the 
officers, but this can be done only where that special power is 
granted by the charter. 

It is a general rule that a corporation created in one State 
may be sued in another State. 

265. To Purchase Lands and Chattels. — According to the 

common law, corporations could purchase and sell lands unless 
forbidden by their charter or by statute. 

This was the law in England until the reign of Elizabeth, 
when the power was very much restrained as to religious bodies. 

The only legal check to the acquisition of property by cor- 
porations in this country, that need be noticed here, consists in 
the restrictions of the acts by which such bodies are formed. A 
corporation formed for manufacturing purposes could not pur- 
chase lands to a greater extent than would be necessary to carry 
on the manufacturing business. 

A corporation, in the course of its general business, may take 
a mortgage upon lands for debts contracted. 

266. To Hold Lands as Trustees. — It was formerly under- 
stood that a corporation could not hold lands for the use of 
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another. Bat it is now declared that corporations may hold 
property as trustees. This is especially true if the trust be for 
charitable purposes. 

267. To Hare a Common Seal. — A corporation has the right 

to make and alter its common seal. 

It was formerly held that a corporation could not contract 
without a seal, but now it is only necessary to use a seal when 
the law requires that a seal shall be used ; such as in the convey- 
ance of real estate. 

268. To Choose Members and Make By-laws.— The power 

of choosing members to occupy the places of those removed by 
death is, of course,. incident to corporations. 

Corporations also have the power to make by-laws for their 
local government, but these laws can in no- Wise conflict with the 
provisions of the charter. 

269. Power of Amotion and Disfranchisement.— Amo- 
tion is the act of removing an officer of a corporation from the 
office. 

This can be done only when good cause is shown, and the per- 
son removed may still be a member of the corporation. 

Disfranchisement is the act of removing a^ member from the 
corporation. 

In moneyed corporations, no stockholder can be disfran- 
chised and thereby deprived of his interest in the general fund, 
by any act of the corporation without at least an express author- 
ity for that purpose. 

LIABILITIES OF CORPORATIONS. 

270. Corporations, as well as natural persons, have certain 
liabilities, but from the very nature of corporations it is not pos- 
sible for them to be liable for everything that a natural person 
may be liable for. 

A corporation cannot be guilty of a felony, but its individual 
members may be. It may be guilty of a wrongful act, and may 
be punished by fine for such, but it cannot be punished by 
imprisonment. 
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We will notice the most certain and important liabilities of 
bodiesf politic under the following heads : ( 1 ) Contracts, (2 ) For 
acts of agent, ( 3 ) For trespass, ( 4 ) Taxes, ( 5 ) For visitation. 

271. Contracts. — Since corporations are given the power to 
contract, it is plain that the same law that gives them this power 
will also compel them to fulfill their promises, both express and 
implied. 

272. For Acts of Agents. — A corporation is liable for the 
acts of its agents or officers, just the same as natural persons are. 
But of course they are not liable when the agent does not act 
within the scope of his authority. 

Where a person pretends to be acting as the agent of a corpo- 
ration but has no such authority, the corporation is not liable for 
his acts unless such acts are ratified by the corporation. 

It will amount to a ratification if the corporation receives the 
benefit of the acts of the supposed agent. 

A bank is liable for the fraud or mistake of its cashier. 
( Salem Bank vs. Gloucester Banh^ 17 Mass. ) 

273. For Trespass. — Corporations are liable for trespass 
committed by their agents, if the trespass is committed at the 
command of the corporations, or while the agent is acting within 
the scope of his authority. 

274. For Taxes. — There is no reason why corporations, as 
property owners, should not be liable for taxes as individuals 
are, and this is the rule ; but some corporations are exempt from 
taxes by the different statutes, — such as churches and some 
schools. 

275. For Yisitation. — Corporations are liable to visitation. 
This means that they must submit to an inspection by the au- 
thority that formed them, or persons appointed for that purpose. 

For further light on this visitorial power, we quote from 
Kent's Commentaries : — 

*'It is a power applicable only to ecclesiastical and eleemosy- 
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nary corporations; and it is understood that no other corpora- 
tions go under the name of eleemosynary, but colleges, schools, 
and hospitals. The visitation of civil corporations is by the 
government itself through the medium of the courts of justice. 

There is a marked and very essential difference between civil 
and eleemosynary corporations, on this point of visitation. 

The power of visitors, strictly speaking, extendi only to the 
latter; for though in England it is said that the ecclesiastical cor- 
porations are under the jurisdiction of the bishop as visitor, yet 
this is not that visitorial power of which we have been speaking, 
and which is discretionary, fina^l, and conclusive. 

It is a part of the ecclesiastical polity of England, and does 
not apply to our religious corporations. The visitorial power^ 
therefore, with us, applies only to eleemosynary corporations. 

Civil corporations, whether public, as the corporations of 
towns and cities, or private, as banks, insurance, manufacturing, 
and other companies of the like nature, are not subject to this 
species of visitation. They are subject to the general law of the 
land, and amenable to the judicial tribunals for the exercise and 
abuse of their powers. 

276. Liabilities of Stockholders. — The common law doc- 
trine was that the members of private corporations were not 
responsible for the debts of the company. This meant that the 
private property of an individual member could not be taken to 
pay the debts of the corporation, but that the creditors could 
look only to the assets of the company for satisfaction of their 
claims. 

This was the common law, but such doctrine has nothing at 
all to do with the statutory regulations of the several States of 
the Union. Indeed by almost every State in the Union, stock- 
holders are held liable in their private estates for the debts of 
the corporation ; but this liability is considerably limited in per- 
haps all of the States, and only a certain amount of a stock- 
holder's property can be taken for the corporation's debts. 

We will notice the liabilities of stockholders according to the 
statutes of a few of the States : — 

Califobnia. — Each stockholder is individually liable for 
such proportion of all the debts contracted during the time he 
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was a member, as the amount of stock owned by him bears to the 
whole subscribed capital stock of the corporation. 

Florida, Maryland. — Stockholders are liable to the amount 
of stock held by them. 

Georgia.' — A stockholder shall be bound in his private capac- 
ity for the amount of the stock subscribed by him, until the said 
subscription is fully paid up, or until the stockholder shall have 
paid out of his private property, debts of the company to an 
amount equal to his unpaid subscription. 

Illinois, Missouri. — Each stockholder is liable for the debts 
of the corporation to the extent of the amount that is unpaid on 
the stock held by him. 

Kentucky. — Private property of stockholders is not liable 
for debts of a corporation except in cases of fraud or willful vio- 
ation of the charter. 

New York.' — All stockholders are liable to the creditors of 
the corporation to an amount equal to the amount of stock held 
by them until the whole amount of the capital stock is paid up. 

It is not within the limit of this work to refer to the statutes 
of all the States in regard to this subject, but from what is given 
above, the student will see that the laws vary greatly in this par- 
ticular, and that it will be necessary for him to refer to the laws 
of his own State. 

« 

277. Maimer of Doing Bnsiness. — The every-day affairs 

of corporations are managed by officers and agents. 

The stockholders meet at certain times and elect directors or 
trustees in whom they vest the management of the corporation. 

If a stockholder thinks any of the officers or agents have 
abused their privileges, he may cause the facts to be jreviewed by 
a court. 

The books of the company are, at all times, open to the in- 
spection of the stockholders. 

DISSOLUTION. 

278. A corporation may be dissolved, (1) By statute, (2) 
By loss of integral part, (3) By surrender of franchise, and (4) 
By forfeiture of its charter. 



C0BP0EATI0N8. 79 

279. By statute. — In respect to public corporations which ex- 
ist for public purposes only, as counties, cities, and towns, the legis- 
latures under proper limitations have a right to change, modify, 
enlarge, or restrain them, securing, however, the property for the 
use of those for whom it was purchased. In public corporations 
there is really but on^ party, and the trustees or governors of the 
corporation are merely trustees for the public. 

A private corporation, whether civil or eleemosynary, is a con- 
tract between the government and the corporators ; and the legis- 
lature cannot repeal, impair, or alter the rights and privileges 
conferred by the charter against the consent, and without the 
default of the corporation, judicially ascertained and declared. 

In regard to private corporations the rule is that the legisla- 
ture cannot in any way change or modify the charter, unless the 
State reserved that right at the time the charter was granted; 
and now the legislature generally reserves that right. 

280. By Loss of Integral Part— Many aggregate corpora- 
tions are composed of distinct parts which are called integral 
parts, without any one of which the corporation would not be 
complete, although none by themselves are corporations. 

If a private corporation consists of so many brotiierd and so 
many sisters, and all the sisters die, the whole is dissolved ; all 
acts done, and all grants afterward made by the brothers are void 
because the brothers and sisters are integral parts of the corpora- 
tion, and it cannot subsist by halves. (Angel and Ames on 
Corp,) 

281. By Surrender of Franchise. — A corporation may be 

-dissolved by voluntarily surrendering its rights to the government 
which gave them. But the mere act of surrendering the fran- 
chise is not enough to dissolve the company; it must be accepted 
by the State. 

282. By Forfeiture of Charter. — A corporation may be 
•compelled to give up its charter either from misuser or nonuser; 
that is, if the corporation does not use its privileges at all, or 
uses them in the wrong way. But before a corporation can be 
-compelled to give up its charter on account of nonuser or neg- 
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lect, the default must be detennined in a suit instituted for that 
purpose; and it is a question in every case as to what degree of 
abuse will amount to forfeiture. 

283. Effect of Dissolution. — On dissolution the remaining 
assets of the corporation are placed in the hands of a person 
called a receiver^ who is to close up the affairs. 

He sells the property and distributes the proceeds among the 
creditors, and, if there is any left, distributes it among the stock- 
holders. This is the i^ule in moneyed corporations, but in elee- 
mosynary and religious corporations the residue probably goes ta 
the original grantors. 



CHAPTER VIII. 



BAILMENT. 

284. Definitions. 

1. A bailment is the delivery of goods in trust, upon a con* 
tract either express or implied, that the trust shall be faithfully 
executed on the part of the bailee. 

2. A .bailment is a delivery of some chattel by one party to 
another, to be held according to the special purpose of the 
delivery and to be returned or delivered over when that special 
purpose is accomplished. — Joel Parker, 

285. Importance. — The law of bailment holds a very im- 
portant place in commercial contracts. Examples of bailments 
are found in the every-day life of almost every person, whatever 
may be his business or station in life. Trustees, agents, factors, 
commission merchants, warehouse men, railroads, steamboat 
lines, stage drivers, — all have duties which are governed by the 
law of bailments. Indeed, there is no class of contracts sa 
common as that of bailments, and the fact that a great number 
of such obligations are implied and not expressed, renders a care- 
ful study of the subject the more important. — Story. 

286. Parties. — The parties to a bailment are the Bailor 
and the Bailee. 

The bailor is the party delivering the thing, and the bailee ia 
the one to whom it is delivered. 

287. Sntyect Matter. — The subject matter of a bailment 
is the thing bailed or delivered. 

The subject matter may be anything of a personal nature ; it 
cannot be real estate. 

6 [81] 
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Money is very seldom the sabject matter of a bailment, but 
it may be. 

The delivery of goods to the bailee implies a return of the 
same thing. 

A loan of money is not a bailment because the same coin or 
bill is not to be returned, but money of an equivalent value. 
Where goods are delivered with the privilege that the bailee may 
return goods of the same kind and value, though not the identi- 
cal goods, it constitutes what is called a mviuum and is not to be 
confounded with the law of bailment. 

288. Degrees of Diligence. — There are three degrees of 
diligence that different men are said to exercise over their per- 
sonal property. These are designated by the terms Great, Ordi-^ 
nary, and Slight, 

An ordinary degree of diligence is such diligence or care as 
men of common prudence exercise over their own property. 

Slight diligence is any degree below ordinary diligence. 
Great diligence is any degree above ordinary. It is of the great- 
est importance that every man should know what degree of care 
he is bound to bestow upon the property of other men, when such 
property comes into his possession. 

CIASSinCATION. 

289. It is important that the student should have clearly in 
mind a systematic classification of this subject, and thus avoid 
confusion in a further study of the subject. 

CLASSES OF BAILMENTS. 

290. We will treat the subject under the following classifica- 
tion: — 

1. Bailments exclusively for the benefit of the bailor : — 
a. Deposit or Depositum. 

h. Mandate or Mandatum. 

2. Bailments exclusively for the benefit of the bailee : — 
a. Gratuitous Loan or Commodatum. 

3. Bailments for the benefit of bailor and bailee: — 
a. Pledge or Pawn. 

6. Bailments for hire: — 
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1. Hire of things. 

2. Hire of labor. 

3. Hire of custody or care. 

4. Hire of carriage: — 
a. Of goods. 

h. Of passengers. 

It may be seen from the above outline that there are just 
three classes of bailments, which classification is based upon the 
intent. of the parties. The points outlmed under these three 
grand divisions are merely sub-divisions. 

We will now notice the several kinds or classes of bailments 
and the laws with respect to them. 

DEPOSIT BAILMENT. 

291. Definition. — A deposit bailment consists in the de- 
livery of personal property to the bailee to be kept for the bailor 
without recompense, and to be delivered again according to the 
purpose of the bailment. 

292. Parties. — The parties to a deposit are the Depositor 
and the Dbpositaey. 

The terms hailor and bailee are applied to bailments in gen- 
eral, but the parties to each of the several kinds of bailments are 
given particular names to designate the kind of bailment to which 
they are parties. 

293. D^ree of Diligence. — In this class the bailee is bound 
to use slight diligence only. 

This is true because it is all for the benefit of the bailor, and 
the bailee cannot be held responsible for damages or loss unless 
caused by gross negligence, that is, the lack of slight dili- 
gence. ^ 

While the degree of diligence in this case is slight there may 
be circumstances that will enlarge or modify this degree. 

What may be a slight degree of diligence in one case may not 

be in another. 

If the depositary be an intelligent and prudent man in regard 

to bis own affairs, the opinion seems to be that he must exercise 
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a higher degree of care than a man who is known to be less care* 
f ul in respect to his own goods. 

If the depositary is an idle, useless, drunken fellow, comes 
home drunk and leaves all his doors open, by reason whereof the 
goods deposited are stolen together with his own; he shall not be 
charged, because it is the bailor's own folly to trust such an idle 
fellow. 

In a case where a depositary's house was on fire, and he re- 
moved his own goods but left those of the depositor to perish, 
and it appeared that the depositary had time to remove the other 
goods, he was held responsible, because this was a lack of the 
degree of diligence required. 

294. Finder of Lost Goods. — When a person finds lost 
goods, he is not bound to take them into his possession; but wheu 
he does take them, then in the eyes of the law he becomes a 
depositary and is bound to exercise a slight degree of diligence 
over the goods found. He must restore the goods to the true 
owner, and is not entitled to any compensation for such acts, 
but if he is put to any expense, he may compel the owner of the 
goods to compensate him for the outlay 

295. Bnles of Liability.— The depositary is not liable for 
loss of goods taken from him by robbery, unless he has exposed 
the property to danger by gross neglect. 

The depositary is not responsible for loss or injury in any 
way unless resulting from his own fault. He is not liable if 
goods be taken from him by legal process. 

296. Use of the Thing Deposited.— The depositary may 
not use the thing deposited except where such use is for the 
benefit of the thing itself. If jewels be the subject-matter of 
the bailment, the depositary is not allowed to wear them, for 
thieK would not benefit the jewels, and would subject them to 
greater danger of loss. 

But if a horse be the tiding bailed, the depositary may use 
him moderately, for such use would be a benefit to the horse ; or, 
if a milch cow be the subject matter, the depositary might milk 
her and use the milk. 
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Thus the general rale is, that the depositary has no right to 
use the thing bailed except where the use is necessary to the 
preservation of the property ; and if he uses the thing to a greater 
extent than this, or without authority, he becomes liable abso- 
lutely. 

297. Interest in Thing Deposited.— Both the depositor 

and the depositary have an Interest in the thing deposited. 

The general owner, by virtue of his ownership and conse- 
quent right of possession may maintain a suit against a stranger, 
for any injury to it, or conversion of it. 

It is a general rule that either the bailor or bailee has suffi- 
cient interest in the goods to enable him to maintain a suit for 
redress. 

298. Betom of the Deposit. — The depositary must return 

the deposit when it is properly demanded. He must deliver it 
in as good condition as he received it, with the profits or increase 
which it has produced; and if he should fail in either of these 
respects, he is responsible. 

299. Beimbursement. — The depositary is generally entitled 

to be reimbursed all the necessary expenses to which he has been 
subjected for the preservation of the deposit. (Story.) 

300. Beyocation. — Since the depositary is to receive no 

compensation, it is a general rule that he may terminate his cus- 
tody at any time, by giving the bailor a reasonable opportunity 
to remove the goods. 

After the depositary has lawfully tendered the goods to the 
depositor and he has refused to accept them, then the depositary 
may place them off his premises and not be held responsible 
for loss. ' 

MANDATE BAILMENT. 

301. Definition. — A mandate bailment Is the bailment 

of personal property, in respect to which the bailee, without 
recompense, undertakes to do some act. Every instance in 
which one party undertakes to carry goods for another party, or 
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to do any act in regard to the goods, without reward, is an 
example of mandate bailment. 

302. Characteristic. — The distinguishing feature of this 
class of bailment lies in the fact that the bailee is not merely to 
hold the thing in trust, but is to do something in regard to it, 
and that too without reward. 

803. Parties. — The person delivering the property is called 
the mandator ; the one receiving it, the mandatary, 

304. Consideration. — Since the trust is wholly gratuitous, 
it may seem that such contracts are void for want of considera- 
tion. But there is a consideration. 

There is something delivered by the mandator to the mada- 
tary. The mandator parts with, the possession. The mandatary 
accepts it under the trust imposed. He enters upon the per- 
formance of what he has promised, and the very possession of 
the article itself becomes the consideration. 

Here is a delivery and a receipt for a particular purpose ; ele- 
ments of trust and confidence ; acts on one side in consideration 
of undertakings on the other ; and in case these are not per- 
formed, the mandator has subjected himself to inconvenience on 
the promise of the mandatary, by which he suffers damage. 

305. Degree of Diligence. — The mandatary or bailee is 
bound to exercise only a slight degree of diligence. The rule is 
the same in this regard as it is in the deposit bailment, because 
the bailment is for the exclusive benefit of the bailor. 

306. Rule of Liability. — The general rule is, that the manda- 
tary is liable for misfeasance but not for nonfeasance. By this we 
mean that one who undertakes to do an act for another without 
reward is not liable for omitting to do the act, and is liable only 
when he attempts to do it and does it with gross recklessness. 

It is laid down in some books that the mandatary in some 
cases is liable for nonfeasance, but the weight of the most recent 
decisions seems to be against such doctrine. We may further 
illustrate this rule by the following example : — 
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In a case where a person undertook gratis to carry several 
casks of brandy from one cellar to another, and it was done so 
negligently that one of the casks was staved and the brandy lost, 
it was held that the mandatary was liable for the brandy lost. 

We may add that if the mandatary, after promising to carry 
the brandy, had wholly ignored the promise and left it where it 
was, no action could have been brought against him for this 
nonfeasance. When the work to be done is partly executed, it 
must be carried out. 

Thus, if one receives money or a letter to be carried, this is 
part execution, and is sufficient to support the contract. 

307. When Mandatary Besponsible for Skill.— The differ- 
ent positions or vocations in which men may be engaged make a 
difference as to the degree of skill that may be exacted of them 
in a gratuitous undertaking. * • 

If a physician undertakes to do the work of a physician, he 
must show more skill in that work than would be required of him 
in a work that does not come within the limits of his profession. 

If a person, who does not claim to be an engineer, is entrusted 
with the management of an engine, he would not be liable for the 
mishaps to such an extent as would one who claimed to be an ex- 
perienced engineer. 

308. Misuser. — If the mandatary violates his trust by a mis- 
user of the property, or does any other act inconsistent with his 
contract or in fraud of it, he will clearly be liable for all losses or 
injuries resulting therefrom. (Jones, ) 

309. Beimbursement. — The mandatary is not entitled to 
compensation for his labor, but he may recover for his actual dis- 
bursement and expenses. 

310. To Bender Account. — The mandatary must render an 
account to the mandator whenever it is required of him, showing 
that the commission has been performed, or if not performed, 
giving reasons for the same, etc. 

The mandatary must restore the property with all its in- 
crease. 
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We will next consider that class of bailments which is for the 
use of the bailee. 

eRATUITOUS LOANS- 

311. DeflnltioiL — A gratuitous loan is the loan of an article 
to be used by the borrower without paying for such use. (Kent.) 

The term loan is often used in business transactions when it 
has no reference to bailment law, for the loan of money is not 
a bailment. 

312. Characteristics. — The distinguishing features of this 
class of bailments are: (1) There must be no charge. (2) It 
must be loaned for the exclusive use of the borrower. 

313. Parties. — The parties to this class of bailments are 
called the Lender and the Borrower. The conditions of com- 
petency are the same as in other contracts. 

314. Degree of Diligence. — As the bailment is entirely for 
the use of the bailee, and as he is to have the use of the thing 
and is to pay nothing for such use, it is but natural to require 
of the bailee the highest degree of diligence, or what we term 
^reat diligence. 

315. Use. — The subject matter is always loaned for use, and 
it cannot be used for any other purpose than that for which it 
was loaned. 

It is generally understood that the use is personal ; that is, 
the thing borrowed is to be used by the borrower, but it may be 
otherwise implied from the circumstances of the case. Thus, we 
think if A, who is a banker and is known by the parties con- 
cerned not to engage in manual labor, borrows a plow, it would 
be implied that the plow was to be used by A's servant. 

316. Who Shall Bear the Loss. — When a loss occurs, it is 

an important and often a difficult question to determine just who 
should bear such loss. It is a general rule that the borrower is 
exempt from all loss by inevitable accident or by other causes 
that could not be foreseen or guarded against. But there are 
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many things that make exceptions to this rule, and it will be 
necessary to notice some of them. 

Thus, if A borrows a horse of B and states that he wishes to ride 
it to a certain "place, then rides it to a different place and any loss 
occurs, A will be held responsible. 

If the horse had been killed by a stroke of lightning, the 
borrower would not have been held liable, provided he was on 
the road to the place to which he had agreed to go. But if the 
horse had been killed in the same manner, or by any cause over 
which the borrower had no control, while the borrower was on a 
diflf€^rent road or going to a place other than that specified, he 
would in all probability be held responsible. 

If a person borrows jewels to wear to a ball and goes with 
them to a theater or to a gaming-house, and the jewels are lost 
or stolen, he will be responsible therefor ; for the loss may be 
attributed justly to his own rashness or negligence. {Jones on 
Bailments, ) 

317. Obligations of tiie Lender.— Notwithstanding the 
fact that the lender is to receive no compensation for the loan, 
he is under obligation to permit the borrower to enjoy the use of 
it during the time for which it was loaned, and according to the 
purpose of the loan. He will be liable for any act which, in any 
way, interferes with its free use. 

318. Expenses Attendant. — The ordinary expenses attend- 
ant upon the thing loaned gratuitously are borne by the bor- 
rower ; but if the expenses were extraordinary and arose from 
the inherent infirmity of the thing, or were requisite for its pres- 
-ervation, without any neglect on the part of the borrower, the 
lender must bear them ; and the borrower has a lien on the loan 
for his reimbursement of such extraordinary expenses. 

319. Bevocation. — According to the common law the lender 
might revoke the contract at will, but the doctrine is hardly sus- 
tained by our laws ; and if the bailor terminates the bailment 
unreasonably, and the bailee suffers loss thereby, the bailor would 
be responsible for such loss. 

If there is no time specified during which the bailment is to 
<5ontinue ; or if the time be not implied definitely, as if the bail- 
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ment be for the completion of a certain work, — then it is quite 
plain that the contract may be concluded at the will of either 
party. 

PLEDOE OR PAWN BAILMENT. 

320. Definition. — A pledge consists in the bailment of per- 
sonal property for the security of some debt. The parties are 
called the Pledooe and Pledgee, or Pawnor and Pawnee. 

321. Difference Between a Pledge and a Mortgage. 

1. A mortgagee need not take possession of the property 
mortgaged. But if a thing is pledged, the pledgee must take 
possession of it. 

2. A mortgagee can sell his mortgage ; but if a pledgee sell 
the pledge before the debt is due, he must at once turn over to 
the pledgor the full value, although the debt has not been paid, 
and the pledgee thus loses the security for the debt. This is the 
doctrine in New York and perhaps in most other States. 

322. Degree of Diligence. — This class of bailments is for 
the benefit of both parties, and for this reason the degree of 
diligence required of the pledgee is ordinary, 

323. Use by the Pledgee. — The general rule is, that the 
pledgee cannot use the pledge, except at his own peril ; and he 
is liable for any injury caused by using it even if the loss is not 
his fault. 

But this rule is somewhat modified, and if it be for the safety 
of the thing itself, the pledgee may use it and will be liable only 
for loss caused by his negligence. 

324. What is Covered by the Pledge.— The pledge covers 

not only the original debt but also the interest upon the debt, 
and all expenses that may attend necessarily the keeping of the 
pledge. 

It is a general rule that the pledgee will not be allowed to 
hold the pledge for any other debt than the one upon which the 
pledge was mada 
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325. Pledgee's Bight to Sell.— The right to sell the pledge 
is not an element of the bailment contract, for the bailment only 
gives the pledgee the right to hold the pledge ; but there must 
be necessarily some way to dispose of the property and satisfy 
the debt, and the pledgee may generally sell the pledge. But he 
must first give reasonable notice to the pledgor, then sell it at a 
public sale, using due diligence to secure the value of the thing 
sold. 

The pledgee cannot buy it himself either directly or indirectly. 

In some cases the parties may agree, at the time the pledge 
is made, as to how the pledge may be sold, if not redeemed ; of 
course such agreements, if reasonably made, will be binding. 

If negotiable paper is pledged, the pledgee has no right to sell 
it, but he must collect the money when the paper comes due and 
apply it on the debt. 

326. How Contract May be Revoked. 

1. Waiver. — The pledgee may give up the thing pledged 
at any time he may desire, and this waiver of his right terminates 
his title and ends the contract. 

2. Payment. — Paying the debt and redeeming the property is 
the most satisfactory and perhaps the most common way to ter- 
minate the bailment. 

3. Higher Security. — The pledgee may be given a higher 
or different security, whereby he surrenders the property. 

4. Destruction op the Thing Pledged. 

BAILMENTS FOR HIRE. 

327. Definition. — A bailment for hire is a contract by 
which the use of a thing, or labor bestowed upon a thing or 
person, is to be given for a compensation. 

HIRE OF THINGS. 

328. In this class of bailment a chattel is hired for a par- 
ticular use. The parties are usually called the Utter and the 
hirer, 

329. Degree of Diligence. — The hire of anything is for the 
benefit of both the bailor and bailee ; therefore the degree of dili- 
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gence in all classes of bailments for hire is ordinary^ and the 
hirer is liable only for ordinary neglect. If the article be dam- 
aged or lost without any fault on the part of the hirer, the loss 
falls on the letter ; but if it be damaged or lost by the fault of 
the hirer, or even his servants, he is liable. 

330. Duties of the Letter. 

1. Delivery. — The delivery of the thing must be made by 
the letter unless otherwise agreed ; and the delivery of the thing 
must be accompanied by those accoutrements necessary to enable 
the hirer to use the thing to the best advantage. 

2. Not to Interfere. — The letter is in nowise permitted to 
interfere with the hirer in the use of the thing ; and he cannot 
resume possession of it before the time for which it was let has 
expired. But he may recall the thing in order to repair it. 

3. To Warrant Title. — It is an implied agreement that 
the letter warrants the title of the thing. 

331. Use of the Thing. — The hirer is under obligation to 

use the thing hired for no other purpose than that for which it 
wi^s hired. 

332. Liability for Loss. — The hirer is responsible for all 

such injuries as are shown to come from the omission of ordinary 
diligence. 

If a man hire a horse, he is bound to ride it moderately and 
as a man of ordinary discretion would treat his own, and then if 
the horse is injured he will not be responsible for damages. 
{Story,) 

And it may be generally stated that if the thing is used for a 
different purpose from that which was intended by the parties, or 
in a different manner, or for a longer period, the hirer is re- 
sponsible not only for all damages, but, if a loss afterward oc- 
curs, although by inevitable casualty, the hirer will generally be 
responsible therefor. (Story,) 

333. How Contract Extinguished. — The contract may be 

extinguished by (1) The voluntary act of the parties, (2) Destruc- 
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tion of the thing bailed, (3) Lapse of time, (4) Completion of the 
object for which it was bailed, (5) The operation of Law. 

HIRE OF LABOR. 

334. This kind of bailment consists in the delivery of goods 
upon which some work is to be done ; as where a carriage is de- 
livered to a smith to be repaired, or where material is delivered 
to a workman to be manufactured. 

335. Degree of Diligence. — The bailee must exercise an 
ordinary degree of diligence. While the' degree of diligence in 
this class is only ordinary, the degree of skill required is, in 
some cases, very high, as it depends largely upon the nature and 
character of the work to be done. What is meant by an ordi- 
nary degree of diligence or skill is that the bailor may require 
ordinary skill in the particular business which the bailee has 
undertaken. The degree of skill required to build a stable would 
be very different from that required to construct a telescope. In 
either of these cases the degree of skill required is ordinary, but 
what would be ordinary in one case would be really higher than 
what would be ordinary in the other. When a workman under- 
takes to do a particular kind of work, he must possess and use 
ordinary skill and diligence in the performance of that work ; if 
he fails in either particular, he is liable. 

336. Duties of Workman. — The workman must fulfill h'ia 
part of the contract. In some cases he may employ others to 
do the work for which he has contracted, but in others he must 
do it personally. This, however, depends wholly upon the in- 
tention of the parties. If you employ an artist to paint a pic- 
ture, he cannot compel you to accept a picture painted by an 
artist working under him. 

But if you employ a man to put up a block of buildings, he 
may employ others to assist in the work, or even to do all the 
work under his direction. 

337. Duties of Bailor. — The bailor must perform all his 
agreements in good faith. He must do whatever is necessary on 
his part to enable the workman to accomplish the work in the 
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best way, and must accept the work when finished and pay for 
the same. 

338. liability for Loss* — In case of the loss or destmc- 
tion of the property while in the hands of the bailee and while 
undergoing repairs, important questions are often involved. 
The general rule may be given as follows: (1) If an article is 
destroyed without fault of either party before the work is com- 
plete, and the material belongs to the bailor, then the loss must 
fall upon the bailor, and he must also pay for the work already 
done ; (2) If the bailee is using his own material in manufactur- 
ing an article for the bailor, then the bailee must bear the loss; 
(3) If the work has been done in such a way that the bailor 
would not accept the work because it was improperly done, and 
the thing is then destroyed, the loss would fall upon the bailee. 

339. Fart Ferformance. 

1. If the work is undertaken by the job, and owing to the 
willful neglect or fault of the workman, is not completed, he 
cannot recover anything for the work done. (Faxon vs. Mans- 
fieldy 2 Mass. ) 

2. If the completion of the work is prevented by inevitable 
accident, the bailee may recover pro tanto; that is, for what his 
work was worth. 

3. If the employer, by his negligence, prevents the perform- 
ance of the work, the bailee may compel him to pay the contract 
price. 

4. If a hired bailee has rendered services upon a chattel differ, 
ent from the service contracted for, he may recover on a quantum 
meruit ('< what the services are worth") less damages sustained 
by the breach of the contract. {Schouler,) 

HIRE OF CUSTODY. 

340. This class of bailments consists in the hiring of care 
and attention, and the only difference between this class and a 
deposit bailment is that in the deposit there is no compensation. 
Since in the hire of custody there is to be a compensation, the 
bailment then is for the benefit of both parties, and the degree of 
diligence is, of course, ordinary. 
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Any person may bind himself by a contract of this kind, but 
as there are certain persons whose business or profession is to 
receive chattels in custody, we will notice them in particular un- 
der the following heads: — 

341. Innkeepers and Their Duties.— An innkeeper is one 

who regularly keeps open a public house for lodging and enter- 
taining travelers for reward. (^Schouler,) 

An innkeeper is bound to take in all persons who apply to 
him for lodging, unless his house is full, or the parties are, for 
good reasons, objectionable. 

The landlord can in no way select his guests. 

342. WliO is a Gnest. — The law makes a distinction be- 
tween a gtiest and a hoarder. 

When a person enters the inn on a special contract to board, 
he is considered a boarder and not a guest. He perhaps bar- 
gains for a price per week and has a fixed time for going and 
coming. He perhaps is seated at a different table from the 
transient patrons. 

A guest is defined by Schouler to be one who comes to an inn 
for the purpose for which the common law recognizes the inn to 
be kept. The innkeeper is much more liable to his guests for 
loss than to his boarders. 

343. Liabilities. — The liability of innkeepers varies 

greatly in the different States, and we will attempt to give only 
a few of the most general rules. For further and more particu- 
lar laws, the student will have to refer to the statutes of the dif- 
erent States. 

The innkeeper's liability for the care of his guest's goods 
begins as soon as the person has entered the inn with the inten- 
tion of becoming a guest, and ceases when he has actually left 
the premises. 

He is said to be the insurer of his guest's goods. He can be 
relieved from liability for loss only when it has been caused by 
the act of G-od, or the public enemy, or by the act or carelessness 
of the guest. It is a good defense by the innkeeper for loss, if 
such loss is caused by the guest's own servant or companion. 



96 ESSENTIALS OF COMMERCIAL LAW. 

In most States laws have been enacted for the protection 
of the innkeeper, and usually he may require his guest to leave 
his valuables in the personal care of the clerk and have them put 
in his safe. 

But just what goods he may require his guest to deposit 
in the safe is a question that is not fully settled. 

The articles that a guest needs to have within his reach need 
not be kept within the immediate custody of the innkeeper, and 
if they are lost without the guest's own fault, the innkeeper is 
responsible. ' 

The innkeeper is liable for the loss of goods while fairly in 
his custody, though not specially delivered to him ; as, if lost 
while the innkeeper's servant was carrying them to the inn, or 
from the inn to the cars, or in a hack in which the innkeeper 
undertook to carry the guest << free " from a station to his 
inn. 

Goods are sometimes left at an inn when the owner himself 
does not take lodging or board at the inn. In this case, gener- 
ally, the innkeeper is not liable, or at least only a lower degree 
of diligence would be required of him. 

If an innkeeper refuses to receive a guest without just cause, 
he is liable to an action. He may even be indicted for the 
refusal, if the guest acts properly. 

344. Bights of the Innkeeper.— For the extraordinary 
liability imposed upon innkeepers, the law gives him certain 
rights, the principal one of which is the right of lien. He has 
a lien upon the goods or baggage of his guest for the price of his 
entertainment. The lien attaches to whatever goods have been 
delivered to the landlord. 

345* Boarding Honses. — In the eyes of the law there is a 
difference between a common inn and a hoarding house, 

A boarding-house keeper may select his boarders ; he makes 
a particular contract and does not hold out that he will receive 
all who apply. 

The proprietor does not assume the liability of an innkeeper, 
nor does he have all the rights, but in some States he may have 
a lien on the goods of his boarders. 
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346. Agistors. — An agistor is one who takes in animals to 
pastare at certain rates. He is not bonnd to take in all animals 
tliat are brought to him. 

The agistor does not insure the safety of the animal that h9 
receives, and his liability is not so great as that of an innkeeper. 
But he is liable for injury to the ianimals if it is due to his 
negligence. 

The agistor must exercise ordinary diligence, and ignorance of 
his duty will be treated as negligence. 

347* Warehonsemen. — A warehouseman is one who receives 
goods and stores them in his warehouse for a compensation. 

He is a bailee for hire and is bound to exercise ordinary care 
over the goods in his possession. It has been held that a ware- 
houseman was not liable for goods destroyed by rats, when he 
had exercised ordinary care in preserving the goods. 

He would be liable for theft only when it was caused by lack 
of proper care. 

HIRE OF CARRIAGE. 

348. The subject of carriage forms a large part of the law 
of bailment, and often involves the most serious and difficult 
questions. 

349. Kiilds of Garriers.-T- Carriers are either common or 
private, 

350. Common Carriers. — A common carrier is a person 
who undertakes for hire to carry goods or persons for the public, 
and allows it to be known that he is ready and willing to serve 
any one who may desire to employ him. 

Draymen, expressmen, railroads, steamboat lines, stages, and 
omnibusses are examples of common carriers. 

351. PriYate Carriers. — A private carrier is one who un- 
dertakes for hire to carry goods or persons upon some particu- 
lar occasion, and does not make a business of such work. Of 
course, as a class of people, private carriers do not exist, but any 
one who undertakes to do some particular act in the way of trans* 

7 
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porting goods, becomes a private carrier, and is liable for ordi- 
nary negligence. Nothing more need be said in regard to private 
carriers, and we will proceed to notice the laws relating to com- 
mon carriers, and first to carriage of goods. 

352. Liabilities. — It is a general rale that a common carrier 
is an insurer of the goods he undertakes to carry, and is respon- 
sible for any loss that occurs unless caused by an act of God or 
the public enemy; and even in these cases the carrier is liable if 
his previous negligence has exposed the goods to danger, — as 
where goods were carelessly left where they were carried away by 
the overflow of a river. 

Loss by the act of God is any loss which results from nat- 
ural causes, and can in no way be attributed to, nor controlled 
by, human acts. 

Public enemies are those people against whom the govern- 
ment has declared war. 

A carrier may seek to escape the loss or responsibility by 
showing that the loss was the result of natural causes, but he must 
show that he could not have guarded against such results. Thus, 
a collision of two vehicles on the land or two boats on a river 
would not be regarded as the act of God, but tlje collision of two 
vessels on the sea, during a tempest, would be. 

353. Liability Limited. — The carrier may usually limit 
his liability by special contract, but of course such contracts 
must be reasonable and no fixed rule can be ffiven. to determine 
what would be reasonable; this question must be left for the 
courts to decide. 

At one time carriers were allowed to make a contract that they 
would not be liable for the acts of their servants or agents, but 
as some of the largest carriers, such as railroads, do all their 
business through agents and thus would be relieved of all re- 
sponsibility, this law has long since been repealed. 

It would be reasonable for a carrier to stipulate with the ship- 
per that in case of loss the claim should be presented within a 
reasonable time; but even then the question as to what would 
<;onstitute a reasonable time, would be a question for the courts. 
A carrier cannot restrict his liability by public notice. 
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364:, Carriers' Duties. — A common carrier must transport 
all goods, of the kind he is accustomed to carry, that are taken 
to him for that purpose, provided the amount offered is within the 
carrying capacity. The carrier must transport the goods in the 
order that they are received ; a preference sometimes may be 
given to perishable goods. The carrier cannot deviate from the 
ordinary route in the transportation of the goods ; if he does 
deviate unnecessarily, and loss occurs, whatever may occasion 
the loss, he is responsible. 

The carrier must provide adequately equipped carriages or 
machinery for the transportation of the goods, and is bound to 
follow the shipper's instructions so far as practicable ; as, for 
instance, where he receives a box marked <*This side up," he 
must follow the instruction. When goods are to be carried over 
more than one line and the first carrier contracts for the whole 
distance, he is responsible for loss wherever it happens. 

365. Delivery of the Goods. — Delivery by the carrier is one 
of the essential elements of a carrier's contract. . It is a general 
rule that the common carrier shall make a personal delivery of 
goods to the consignee, and notice that the goods have been 
received is not sufficient. We will notice a few of the most im- 
portant exceptions to the general rule : — 

1. Such carriers as railroads and boats would not be required 
to make a personal delivery, but the goods would be delivered at 
their warehouse, and then notice be given to the consignee. At 
this point an important question is often involved. 

In some States the law does not require the railway carrier to 
notify the consignee of the arrival of goods, but as soon as the 
goods have reached the company's warehouse, the railroad is not 
responsible as a carrier but as a warehouseman^ and a warehouse- 
man's responsibility is much less than that of a common carrier. 

This is the rule in Massachusetts. In New York the rail- 
road must give notice of the arrival of the goods, and is held 
responsible as a common carrier, for a reasonable time after the 
consignee has received notice. 

2. As to express companies, the law in Illinois is that at un- 
important stations, where delivery wagons are not employed, the 
company is not bound to make a personal delivery, and notice to 
the consignee is sufficient. 
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BIGHTS OF THE €ABBI£B. 

356« These will be considered, ( 1 ) As to his special interest 
in the goods, ( 2 ) Compensation, ( 3 ) Lien. 

357. Special Interest in the Goods.— The carrier has such 

an interest in the goods that he can maintain in his own name 
an action of trespass, trover, or replevin for injury to them or to 
his possession. Either the carrier or owner of the goods has 
the right of action against the wrongdoer, but the action by one, 
of course, would bar the right of the other. 

358. Compensation. — The carrier is entitled to a reasonable 
compensation for transporting the goods. It may be claimed 
upon either an express or implied contract. 

The carrier may bring action against either 4;he consignor or 
consignee; but he cannot sue for the freightage until he has 
done all that he has to do with the goods. 

359. Lien. — The carrier is entitled to a lien on the goods for 
the price of the carriage, and he is not compelled to let them 
leave his possession until he has received his compensation. 
Besides the regular charges for freight, the carrier may have a 
lien for reasonable storage charges, when the consignee has been 
negligent about removing the goods. 

The carrier has only a special lien, that is, he cannot hold one 
bill of goods for charges upon another. 

According to the common law the carrier could not enforce 
his lien by sale, but in most of the States he is now given the 
right of sale. 

360. Postmasters. — The business of postmasters and mail 
carriers is very similar to that of common carriers, but post- 
masters are not liable to the citizens for the loss of things sent 
by mail. Indeed, there is no reason why they should be liable 
as common carriers ; for they are employed by the government 
and are responsible to the government. 

The postmaster enters into no contract with the private 
citizen and receives no compensation from him. 



BAILMENT. 101 



CARRIAGE OF PASSENGERS. 

361. Definition, — A common carrier of passengers is one 
who undertakes for a compensation to carry all persons who 
desire to be carried. 



362. Dntaes as to Passengers. 

1. It is the duty of a common carrier of passengers to pro- 
vide safe and roadworthy vehicles. 

2. The common carrier of passengers must carry ai^y one that 
applies for carnage and offers to pay for the same. He can in 
no case refuse a passenger if he has accommodation for him, 
unless it be for good cause. 

3. Such carriers as railroads and others that have advertised 
time-tables are bound to run their trains according to the adver- 
tised time, but this only means that they must use reasonable 
diligence in the effort to make the scheduled time. 

4. They are bound to carry the passengers to the end of the 
journey. 

5. They are bound to stop at the usual stopping places and 
allow time for the passengers to receive refreshments. 

363. Duties as to Raggage. — A common carrier of pas- 
sengers is also a common carrier of the passengers' baggage, and 

is regarded as an insurer of the baggage. He is liable for any 
injury to the baggage unless it is caused by inevitable accident. 
It is not necessary that anything should be paid for the carriage 
of the baggage, — this is implied in the contract to carry the 
passenger. But it is not left with the passenger to determine 
what shall be classed as baggage. 

The carrier is responsible for such goods as might naturally 
be carried by a passenger. 

He is not responsible for a large sum of money that is 
carried in an ordinary traveling trunk ; or any other articles that 
are ordinarily carried about the person. 

It has been held that a carrier is responsible for a reasonable 
amount of money placed in the baggage of a passenger for travel- 
ing expenses ; but this amount must not exceed what a prudent 
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man would undertake to carry in such a manner. In Ohio, it 
has been held that a valuable gold watch was a part of the 
traveler's baggage, and that his trunk was not an improper place 
in which to carry it. 

From what has been said the student will see that it is not a 
settled question as to what may be classed as baggage for which 
the carrier is liable. But it would be fraud to permit a passenger 
to carry general merchandise as baggage, and, therefore, his 
baggage is limited to such things, in quality, quantity and 
value, as may fairly be supposed to be carried by such a person, 
* in such a manner and on such a journey. 

364. Liabilities.— It is well settled that the liability of 
passenger carriers is much more limited than that of the carriers 
of goods. 

They are not insurers of passengers as they are of goods, 
because they cannot have the same control over them. But 
they must exercise a reasonable degree of care and watchfulness 
over everything that pertains to their business. What consti- 
tutes a reasonable degree of care is not well settled and depends 
upon circumstances, and is a matter of fact to be determined by 
the court or jury. 

Where a passenger is carried gratuitously and the permission 
is legally given, the carrier is just as responsible for injury as 
where the passenger pays the regular fare. 

Common carriers are liable for the misconduct of their agents 
or servants. 

When a passenger loses his life by the negligence of a com- 
mon carrier, his living representatives have a right to bring an 
action against the carrier. 

The statute of Illinois provides that << whoever having per- 
sonal management over, or control of, any steamboat or other pub- 
lic conveyance used for the common carriage of persons, is guilty 
of gross carelessness or neglect in, or in relation to, the conduct, 
management or control of such steamboat or other public convey- 
ance while being so used for the common carriage of passengers, 
whereby the safety of any person shall be endangered, shall be 
imprisoned in the penitentiary not exceeding three years, or fined 
not exceeding five thousand dollars. " 
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When a passenger is killed by the negligence of a carrier, the 
penalty is usually five thousand dollars. But if the passenger is 
crippled or maimed, there is no fixed limit to the carrier's lia- 
bility. 

365, The Baggage Checks— The baggage check is not a 
contract and is only an evidence of the holder's identity and 
ownership. 

In order to hold the carrier liable, it is not necessary that 
there be any check. 

When a passenger demanded a redelivery of his trunk at the 
destination and the carrier continuously refused to deliver it to 
the passenger, 2^, prima fade case was established against the car- 
rier and it was not necessary to allege a presentation of the check 
accompanying the demand for the baggage. (iV. E, Rep, 623,) 

366. Duties of Passengers.— Passengers must submit to all 
the reasonable and recognized rules of the carrier. 

A railroad company may require a passenger to buy a ticket, 
and it may limit the time within which the ticket may be used. 
If the passenger disobeys these rules and makes himself particu- 
larly offensive to other passengers, the conductor may put him off 
the train; and for sufi^cient cause, he may do this even between 
stations. 



v» 



CHAPTER IX. 



SALE OF CHATTELS. 

867. Beflnitioil. — A chattel is any species of personal prop- 
erty. A sale is an exchange of chattels for money. An ex- 
change of chattel for chattel is called a barter, 

368. Sale and Contract of Sale. — There is a difference be- 
tween a sale and a contract of sale, A sale is really the result of 
a contract, and when the contract becomes executed, the title to 
the property then passes to the buyer. But a contract of sale is 
merely an agreement to sell, and the property does not pass 
until the contract is executed. When a sale is made, the buyer 
acquires an absolute right in the thing sold, while in a con- 
tract of sale, he only acquires a right against the seller, which he 
may enforce if the seller does not perform his part of the contract. 

ELEMENTS OF A SALE. 

369. The essential elements of a sale are : Parties, Subject^ 
Matter, Mutual Assent, and Price, 

370. Parties. — In every contract of sale there must be 
parties competent to contract ; they are called the vendor or 
seller, and the vendee or buyer. 

371. Subject-Matter. — The subject-matter of a sale is the 
thing to be sold and it must have an actual or potential existence. 

There is said to be a potential existence of a thing when it 
does not really exist at present, but when there are good reasons 
to believe that it may exist in the future ; as, the grain to be 
harvested from a certain field owned by the vendor, or the milk 
that a cow may yield. A person may make a valid contract for 
[104] 
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the sale of a crop that is to be raised on a certain field, even when 
the grain is not yet planted, provided he owns or leases such a 
field. 

But if the person should make a contract to sell the grain 
from a field which he expects to buy in the future, the contract 
would not be binding. 

It must be observed that this is a contract very different from 
an agreement to sell a certain amount of grain in the future, 
when the vendor does not specify the exact source from which he 
is to receive the grain but expects to get it whenever he may be 
able to find it for sale. 

372 • Mutual Assent. — The mutual assent of the parties is, 
of course, necessary in a contract of sale, as it is in all other con- 
tracts. But this assent need not always be expressed ; it may be, 
and often is, implied. The consent of the parties may be im- 
plied by the actions of the parties, as a nod, or gesture. If A 
tells B the price of a certain article on his counter, and B there- 
upon takes it away, it would be implied that B meant and agreed 
to pay the price designated by A although he never said that he 
would. 

If A offers to sell at a certain price and B offers to give a 
less price, then there is no assent either expressed or implied. 

Nothing more need be said here in regard to mutual assent, 
for what has been said on this subject under the chapter on Con- 
tracts will apply here as well. 

373« Price. — According to the definition of a sale, the price 
must consist of money. 

Price in a contract of sale is what is commonly called the 
consideration in other contracts, and the price must be paid or 
promised to be paid. 

The adequacy of the price is not necessary to a complete sale. 
The parties are left to fix their own price, and if one chooses to 
sell a thing for less than it is worth, he is at liberty to do so ; and 
one who offers to sell a thing for less than its worth will be bound 
by the contract, provided there is no fraud. 

The price need not always be expressed but it is sometimes 
Implied, as when a thing is sold and nothing said about the price ; 
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then it is implied that the vendee will pay what it is reason- 
ably worth. 

374. Statute of Frauds. — It has been noticed that there is 
one section in the statute of frauds that applies particularly to 
the sale of personal property. It provides that the sale of per- 
sonal property to the value of fifty dollars or more, shall be 
evidenced in writing unless : — 

1. A part of the goods be received, or 

.2. Part of the price be paid, or 

3. The sale be at public auction. 

The statute of frauds originated in England. It has not been 
adopted in all of the American States, and all the States that 
have adopted it do not fix the amount at $50. In California the 
amount is fixed at $200. The statute has not been adopted at 
all in the following States : Delaware, Illinois, Kansas, Missis- 
sippi, North Carolina, Ohio, Pennsylvania, Ehode Island, 
Tennessee, Texas, and Virginia. 

375. Delivery. — It has been seen that delivery is not given 
as one of the essential elements of a sale, because a sale may be 
valid without an actual delivery of the thing sold. But delivery 
is an incident to a sale that is of much importance, for there 
must be something connected with every sale that amounts to a 
delivery, whether actual or constructive. 

Any act on the part of the vendor by which he places the 
goods within the reach of the vendee (provided it is with the 
consent of the vendee) so that there is nothing to prevent him 
from taking actual possession, is a sufficient delivery, as the 
delivery of the keys to a warehouse containing the goods. If 
the subject matter of the sale is at sea, it may be delivered by 
indorsing and delivering the bill of lading. 

If goods are sold in a store or warehouse where other goods are 
stored, they must be separated and pointed out to the buyer in such 
a way that he can distinguish his goods from others, in order to 
vest the title in the buyer ; then if, by agreement, the seller 
keeps them in his possession longer, he is liable as a bailee. 
When a person, in one bargain, contracts for several things, he 
may refuse to receive any part without the rest. 
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376. Warranty. — A warranty is an agreement to hold one's 
self responsible if an article does not prove to be as represented. 

377. Warranty of Title. — When a person warrants the title 
of a thing, he says, in substance, that the thing is his, and if it 
should prove not to be, he will make good the loss. A warranty 
of title is implied in every sale ; the buyer need not ask the 
seller if he owns the thing, for if he offers to sell it, ownership 
is implied. 

But if a person does buy a thing from one who did not own 
it, he acquires no title to it and the owner can take it whenever 
he finds it ; the buyer can look only to the one from whom he 
got it for redress. This rule becomes important when stolen or 
found property is offered for sale. It makes no difference if the 
buyer and seller are both ignorant of the fact that the property 
had been stolen. The only exception to this rule is in the case 
of negotiable paper. 

378. Warranty of Quality. — The seller is not bound to 

answer for the quality of goods in every instance. If the seller 
expressly warrants the quality of the goods and they fall short of 
the warranty, he is liable -therefor; he is also liable if he fraudu- 
lently conceals defects which he knows to be material. 

The seller warrants the goods when he knows that the buyer 
does not rely upon his own judgment, but that of the seller, and 
when goods are sold by sample, it is implied that they shall corre- 
spond with the sample. 

If anything is ordered for a special purpose and the seller 
furnishes the thing, then there is an implied warranty that it is 
fit for that purpose. 

This rule must not be applied to cases where the buyer orders 
a particular thing for a certain purpose. Thus, if A says, < < Sell 
me a horse that is fit for my children to drive, " and B sells him 
a horse that is not fit for such a purpose, B is liable for the con- 
sequences; but, if A says, <<Sell me that black horse for my 
children to drive," B would not be liable. 

379. Seller's Duty to Disclose Pacts.— It is the duty of 

the seller to disclose to the buyer such facts as are not apparent, 
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or may not be ascertained by the buyer. There is an old rule of 
law known as the doctrine of caveat emptor (^^^ let the purchaser 
beware ") which has some effect in all sales, and it means that 
the vendee must look out for himself. 

But this rule will never go so far as to excuse a case of fraud 
practiced on the vendee. 

It is a general rule that mere silence on the part of the ven- 
dor is not fraud ; but this depends considerably upon the usages 
of trade. 

380. When Sale Voidable. — A sale may be voidable either 
in case of Mistake or Fraud. 

A voidable sale is one that is not absolutely void, but that 
may be avoided by one of the parties, if he so desires. 

381. Mistakes. — Mistakes in matters of fact may make a 
contract void, but a mistake in matter of law will not, and this 
distinction must be understood. 

True, if a man sells a sheep that he knows is not his own but 
believes he has a right to sell because it has strayed into his lot, 
— this is a mistake of law and the contract is void ; but if he be- 
lieved the animal to be his own, as he had others like it, then the 
mistake would be one of fact and not of law. 

Mistakes may be made either as to the quality of the thing 
sold or as to the quantity of it, and those who would seek to 
avoid a contract on ground of mistake must do so as soon as 
they discover that a mistake ha^ been made. 

382. Fraud. — It is a universal principle of law that if one 
party practices fraud upon another in making a contract, the 
injured party may avoid the contract. The contract is therefore 
voidable at the option of the innocent party ; that is, he may 
avoid it, or he may hold the party who attempted the fraud to 
the terms of the contract. 

383. When Sale Yoid. — There are only two classes of cases 
in which sales are absolutely void ; those in violation of the 
/Statute of Frauds, and those in which there is a sale made when 
the title to the thing sold is not vested in the vendor. 

These topics have already been discussed. 
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POKM FOR BILL OF SALE. 

384. Know al} men by these presents that we, John A. Clark 
and Frank B. Searle, of the city of Chicago, Illinois, in con- 
sideration of the sum of Five Thousand Dollars to ua paid and to 
be paid by Charles N. Noble, of the same place, as follows ; viz. , 
Two Thousand Dollars on the ensealing and delivery of this bill 
of sale, and the remainder in equal payments of One Thousand 
Dollars each on the first days of April, June, and September, 
1892, respectively (the said Noble giving herewith his three notes 
of One Thousand Dollars each, due respectively on those days), 
have bargained, sold, granted, and conveyed, and by these pres- 
ents do bargain, sell, grant, and convey unto the said Charles N. 
Noble, his executors, administrators, and assigns, all the goods, 
wares, and merchandise, furniture, and fixtures, now in the dry- 
goods store. No. 743 Madison Street, Chicago, and scheduled in 
the inventory hereto annexed : to have and to hold the same unto 
the said Charles N. Noble, his executors, administrators, and 
assigns forever. And we do for ourselves, our heirs, executors, 
administrators, and assigns, covenant and agree to warrant and 
defend the said described goods hereby sold unto the said 
Charles N. Noble, his executors, administrators, and assigns, 
against all and every person and persons whatever. 

In witness whereof, we have hereunto set our hands this 4th 
day of January, 1894. John A. Clark. 

Frank B. Searle. 



CHAPTER X. 



RIGHT OF STOPPAGE IN TRANSITU. 

385. Deflnitioil. — After a person has sold goods, and after 
they have actually left his possession, he still has an interest or 
right in them, provided the goods have not been paid for. This 
leads to what we call the right of stoppage in transitu, and is de- 
fined as being the right that the vendor has of intercepting goods 
and preventing their reaching the actual possession of a vendee 
who is insolvent. 

386. Parties. — lu the act of stoppage in transitu there must 
always be three parties, — the vendor , the vendee, and a middle 
man or carrier. 

It is while the goods are in the hands of the carrier that the 
right must be exercised. 

387. When the Bight Arises. — It sometimes happens that 
when goods are sold on account, the vendee becomes insolvent or 
bankrupt before the goods actually reach their destination. It 
would not be right for the law not to allow the vendor, in such 
cases, to resume possession of the goods, for if allowed to go on, 
they would then be applied to the payment of the debts of the 
vendee, and the vendor would get no more than his ratable share 
of all the vendee's assets. 

Thus the right of stoppage in transitu arises in case of the 
vendee's insolvency. But if he is insolvent at the time the sale is 
made, and the vendor knows of the insolvency or has reason to 
know it, the right does not arise. 

A person's insolvency is determined by a general inability to 
pay, evidenced by stoppage of payment. 

[110] 
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The right of stoppage may be exercised also in case of the 
vendee's financial embarassment, but there must be reasonable 
certainty of his embarrassment. 

If the vendee misrepresents his financial condition, or ability 
to pay, at the time the sale is made, the right of stoppage arises 
upon the discovery of the misrepresentation by the vendor. 

- If the vendor stops the goods when the vendee is not insolv- 
ent, he does so at his peril, and is liable for what loss the vendee 
may suffer by such stoppage. 

388. When the Transit Begins, and When It Ends.— As 

the right of stoppage begins when the transit begins, and ends 
with the transit, it is important to know just when the transit 
begins, and when it is terminated. 

The goods are in transit so long as they continue in the hands 
of a carrier, as carrier; but if the buyer sends his own agent or 
his own conveyance to receive the goods, then they have reached 
his possession, for a delivery t6 a buyer's agent is a delivery to 
the buyer. Goods are still in transit while lying in the warehouse 
of the carrier. We may say that transit continues from the time 
the vendor gives up his possession until the goods actually reach 
the possession of the vendee or the vendee's own agent. 

389. Vendor Indebted to Vendee.— If the condition of the 

accounts between the vendee and vendor be such that a balance is 
due the vendee, the vendor does not have the right of stoppage, 
even if the vendee is insolvent ; for the delivery of the goods to 
the vendee's creditors can work no injustice. 

390. Part Delivery. — If a part of the goods sold has been 
delivered, and if it was not intended that such part delivery 
should amount to a whole delivery, the vendor may exercise the 
right of stoppage over the remainder. 

But it has been said that a delivery of part of a bill prima 
fade imports an intention to deliver the whole. 

391. Who May Exercise the Right.— The right extends to 
every person who is substantially the vendor. The vendor may 
appoint an agent to exercise the right for him. 
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392* How to be Exercised. — A vendor who wishes to stop 

goods in transitu is not compelled to make an actual seizure of 
them while in transit. When the vendor gives notice to the car- 
rier who has the goods in his possession, then it is the duty of 
such carrier to retain the goods ; and if the carrier delivers the 
goods to the vendee after he has received such notice, he is guilty 
of a tortious act for which he may be held responsible. 

After the vendor has notified the carrier to stop the goods, 
and he disobeys the notice and delivers them, the vendor may 
then bring an action in trover for the recovery of the goods. 
Such an action will hold against the assignees of the vendee. 
{Smithes Mercantile Law, ) 

EFFECT OF THE EXERCISE. 

393. As to the Vendee. — If the vendee sees fit to tender to 
the vendor the price of the property, the vendor must give it up. 
He cannot hold it for money due upon other accounts. 

The right of stoppage does not rest on the ground that the 
contract is rescinded, but that the vendor has an equitable lien. 
(Kent,) 

394. As to the Vendor. — If the vendor sees fit to deliver 
up the goods, he may do so, then sue for the price. 

When the vendor exercises the right of stoppage, the title to 
the goods does not vest in him, and he has only a lien on them. 
If the vendor does not exercise the right and allows the goods to 
reach the vendee, then he has no more right over them than do 
the vendee's other creditors, and the vendor can receive only his 
proportional part of what they may sell for ; this is the reason 
why he seeks to stop them. If the vendor succeeds in stopping 
the goods, he has a claim on them prior to that of any other 
creditor. He may sell the goods and pay himself, but if the 
goods sell for mofe than enough to pay the debt, the residue must 
be turned over to the vendee. If the goods do not sell for 
enough to satisfy the debt, the vendor has a claim for the 
balance. 

396. How the Bight is Lost.— The following cases have 
been held by the courts to be sufficient to divest the vendor of 
his Right of Stoppage : — 



RIGHT OF STOPPAGE IN TRANSITU. 115 

1. Delivering to the vendee the key to the vendor's warehouse 
where goods were stored. 

2. Paying the vendor rent for goods left in his care. 

3. Delivering to the vendee an order upon a warehouse keeper 
for the delivery of the goods. 

4. Allowing the goods to be marked and resold, and marked 
again by the under-purehaser. 
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CHAPTER XI. 



THE RIGHT OF LIEN. 

396. The Right of Lien has been referred to akeady in a 
general way, but in this chapter we will notice the subject more 

.particularly. 

397. Deflnitioil. — A lien is the right a person has of retain- 
ing possession of property until a claim due the person retaining 
it has been paid. 

HOW LIEN IS CREATED. 

398. A lien may be created in three different ways ; viz, , By 
law, by usage or custom, by agreement of the parties. 

399. By Law. — There existed by Common Law a right of lien 
which was a mere right to hold the property until the debt was 
satisfied ; from this it will be seen that the definition above is the 
Common Law definition. 

The right of lien has also been established or rather sanc- 
tioned by the statutes of the different States. These statutes have 
been passed mainly for the purpose of modifying the common law 
lien, and adapting the laws to meet the requirements of the 
States. 

400. Usage or Custom. — This arises where the usage has 
been so general and of such duration as to raise the presumption 
that the party delivering the ^oods is acquainted with the 
custom. 

401. By Agreement of the Parties.— The question whether 

a lien has or has mjf'j been created by the ag3»ement of the 
parties, depends upon the terms of the contract. 

Where it is the intention of the parties to create a lien, there 
can be no doubt of their right to carry it into effect 
[114] 
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If the parties wish, they may make their contract so as to 
exclude the right of lien. 

A lien is often created by agreement of the parties when 
goods aj-e placed in the hands of a person for execution of some 
work upon them, with the agreement that the workman may hold 
them until he is paid for his work. 

402. Kinds of liens. — Liens are of two kinds, general and 
special. A general lien is a right to retain the property of an- 
other on account of a general balance due from the owner. A 
special lien is a right to retain the property of another on account 
of labor employed or money expended on that particular thing. 

From these definitions it may be seen that a general lien will 
permit a person to hold any property of the debtor that may 
come into his possession, while a special lien will permit him to 
hold only that particular thing upon which he has worked. 

A general lien is founded either upon the agreement of the 
parties, or by custom and usage. By the common law such a 
right of lien was scarcely recognized, and it is not favored by the 
law now, but in some cases it is permitted. 

403. To YThom Giyen. — A right of general lien is given to 
those persons who, by the nature of their business, cannot have a 
special lien. Such persons as insurance agents, bankers, brokers, 
commission merchants, etc. , are usually given the right of a gen- 
eral lien. We can see the reason for this in the case of a com- 
mission merchant, who sometimes does a great deal of business 
for his principal without really handling or having in his 
possession the property which is the subject-matter of the busi- 
ness contracted. 

Then, when in the course of his business, other property of 
his principal comes into his possession, it is only right that he 
be permitted to hold this until he has been paid for the work 
previously done. 

HOW THIS EIGHT IS LOST. 

404. The right of lien may be lost or waived in the following 
ways : (1) By express contract, (2) By implied contract, (3) 
By neglect, (4) By new agreement, (5) By surrender of posses- 
sion. 
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405. By Express Contract. — It is plain that if the parties 
so desire, they may, at an early stage in their business relations, 
agree that no lien shall attach or in any way grow oat of the 
business to be transacted. But if they had made no such agree- 
ment, the right of lien might have existed. 

406. By Implied Contract. — There may be cases in which 
there is no express statement to the effect that a lien shall not 
attach, but such an intention would be implied from the nature 
of the contract ; as when an agent agrees with his principal, at 
the time goods are received, to pay over the proceeds. 

407. By Neglect. — The right of lien may be lost by failing 
to assert it at the proper time and in the proper manner, as when 
one refuses to deliver property on demand, claiming to hold it 
by some other right than that of lien. 

408. By New Agreement. — If a person who has the right 
of lien on property agrees with the debtor to take some other 
security instead of his right of lien, the right is then waived. 

409. By Surrender of Possession. — When a person who 

has a right of lien voluntarily gives up the property, the right of 
lien is lost. 

This is not true if any fraudulent means are used by the 
debtor to regain possession of the goods ; and if a person is 
induced by fraudulent means to give up . the property, he may 
recover it in a suit of replevin. 

410. Mechanic's lien. — Nearly all of our States have seen 
at to make some provisions for the security of mechanics and 
other persons who supply materials, or bestow labor upon build- 
ings, etc. This is done by means of what we call mechanic's lien. 
This means that any person, who is employed upon a house or 
other property in the construction or repair of it, has a lien upon 
the property for the value of his labor or material. 

The laws of the different States are somewhat similar in re- 
spect to Mechanic's Lien. 
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Below we give abstracts from the statutes of a few States 
relating to Mechanic's Lien : 

California. — Every person performing labor upon, or fur- 
nishing materials to be used in the construction, repairing, or 
altering any structure, has a lien on the same for his services. 
The land or the owner's interest therein is also subject to the 
lien, and every original contractor within sixty days from the 
time of completing his contract, and every other person within 
thirty days, must file with the county recorder a claim stating his 
demand, the owner of the property, and the property on which 
the lien is claimed. 

Illinois. — An original contractor who furnishes labor, or 
materials, or services as architect or superintendent of a build- 
ing, has a lien on the building and lot 

Sub-contractors and workmen are entitled to lien to the extent 
of the balance due the original contractor. 

Original contractors must enforce lien within six months after 
last payment is due. Sub-contractors must give notice of claim 
within forty days from completion of sub-contract, and may en- 
force the same within three months. 

Indiana. — Mechanics, and all other persons performing labor 
or furnishing materials on any building, have a lien on the same. 
To secure the lien, a notice of the claims must be filed in the re- 
corder's ofiSce of the county within sixty days after completion of 
the work. Suit to enforce the claim may be begun within one 
year. 

Iowa. — Persons doing work or furnishing materials on any 
building or improvement have a lien on the building and land. 
There must be filed in the clerk's ofiSce of the district court of 
the county, within ninety days after the work is done or materials 
furnished, by principal contractors, or within thirty days by sub- 
contractors, a statement under oath of the amount due, the time 
when labor was performed or materials furnished, and a descrip- 
tion of the property charged. 

Michigan. — Every person, who, under any express or im- 
plied contract with the owner or lessee of any interest in real 
estate, or with a contractor, performs labor or furnishes materials 
for building or repairing any building, has a lien thereon, and on 
the interest of the owner or on the interest of the lessee of the 
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land to the extent of a quarter section, or in a city or village on 
the interest of the owner or lessee of the lot on which the improve- 
ment is made. 

If the estate is a homestead, the contract must be signed by 
the owner and his wife. Notice of the lien, with all the particu- 
lars, must be filed in the registry of deeds within sixty days after 
furnishing last of labor or materials. The lien must be enforced 
by suit within sixty days after filing notice. 

New York. — Contractors, laborers, and others who furnish 
labor or materials in erecting or improving any building, by 
virtue of a contract with the owner or his agent, may have a lien 
on the premises for the payment of their claim. Grenerally, a 
notice of this lien must be filed within thirty days after ceasing 
to work or furnishing materials. The law differs in the various 
counties. 

411. Enforcement of Lien. — The statutes of the different 
States usually provide means of enforcing the right of lien. 
This is usually done by a foreclosure, but this subject will be 
treated in connection with mortgages. 



CHAPTER XII. 



THE LAW OF TENDER. 

412. Deflnltioil. — A tender consists in producing and offering 
to the creditor by the debtor, a sum of money equal to the debt. 
If the agreement be to pay in chattels, then the chattels must 
be offered ; but of course the mode of offering a chattel would be 
different in some cases from an offer of money. The word 
< < tender " is often used simply in the sense of an offer, but as we 
use it here it means more than a mere offer and must be taken to 
mean a lawful or valid offer, that is, an offer that must be 
accepted by the creditor. 

413. Effect of Tender. — In order better to understand the 
contents of this chapter, it is necessary first to notice the effect of 
tender. It must not be understood that if a person refuses to 
accept a tender when properly made, he can never afterward call . 
upon the debtor to pay again. A tender of money does not dis- 
charge the debt but it only stops all subsequent costs. Thus, if 
I owe you $100, due to-day and due at this place; and I offer 
you $100 in payment of the debt, you may refuse to take it and, 
afterward sue me for the debt ; but if it be an interest-bearing 
debt, I will not have to pay interest which accrues after the 
tender was made, nor will I have to pay other costs that may 
arise on the debt after the tender was made. This is the rule as 
to a tender of money ; but if a chattel be the subject matter of 
the tender, the rule may sometimes be different and under some 
circumstances would discharge the debt. 

414. Elements of Tender. — The elements or essential con- 
ditions to a tender are : (1) Parties, (2) indebtedness, (3) 

Subject-matter. 

[119] 
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41 6. Parties. — The parties are the debtor (the one who owes 
something) and the creditor (the one to whom the debtor owes 
something). 

416. Indebtedness. — It is evident that to constitute a tender 
an indebtedness must exist. 

417. Snbject-Matter and the Offer. — The subject-matter is 

the thing that is to be tendered, and is either Money or Chattels. 

418. Kinds of U. S. Money.— The money of the United 
States is of gold, silver, nickel, bronze, and the different kinds of 
paper money. The sum total of all the money in the United 
States in July, 1893, was $2,371,224,734. 

KINDS OP PAPER MONEY. 

The paper money of the United States consists of (1) Green- 
backs, (2) Treasury Notes, (3) Gold and Silver Certificates, (4) 
National Bank Bills. 

419. Greenbacks.— Legal tender notes for $332,000,000 
receivable in payment of all debts except duties and interest on 
the public debt are called << Greenbacks.'' On these bills the 
government promises to pay to the bearer the face value. They 
do not say when it will pay or what it will pay. 

420. Treasury Notes. — Treasury notes were issued in 1890 
for $125,000,000. These notes are legal tender for all debts 
except when otherwise stipulated in the contract. The govern- 
ment promises to pay these in coin, but this is not necessarily 
gold. They may be paid in gold or silver, at the government's 
option ; and it is for this reason that London quotes United 
States notes at 85 cents, and induces bankers to hoard up gold 
when a panic comes or is threatened. {JhiryeaHs Banking, ) 

421. Oold and Silver Certificates. — These notes are issued 

upon a deposit of the gold or silver at the United States Treas- 
ury. About $500,000,000 worth of these notes have been issued, 
and that much silver and gold is stored in the treasury to re- 
deem them. 
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42 2. National Bank Bills. — These are notes issued by the 
goyemmeiit for the banks. This money is not legal tender^ bat 
it is seldom objected to upon that ground, because the bank bills 
are well secured. There are $100 in bonds behind every $90 in 
bank bills. These bills are redeemable at Washington in lawful 
money. 

423. Legal Tender. — The only money that is legal tender in 
the United States is the United States Coin. Treasury Notes, 
and G-reenbacks. The silver dollar is legal tender for any 
amount, but the silver coins of less value than one dollar are 
legal tender only in amounts not to exceed $5. The nickel and 
bronze coins are legal tender for sums not exceeding twenty-five 
cents. ' 

Bank bills and the gold and silver certificates are not legal 
tender, and may be objected to by the creditor on that ground. 
If the promise is to pay a sum of money, and the particular kind 
of money is not specified, it means legal tender money, and the 
creditor may compel the debtor to pay him that kind of money. 
But if a creditor refuses to accept money on the ground that it is 
not legal tender, he must make known the reason for his re- 
fusal, for, as we have said, bank bills and gold and silver certifi- 
cates are legal tender unless objected to. 

424. Redemption of Mutilated Money.— The United 

States paper money is redeemable by the Treasurer, when it is 
not mutilated so that less than .three fifths of the original propor- 
tions remain, at its face value. When notes are mutilated so 
that lesp than three fifths but clearly more than two fifths re- 
main, they are redeemable at one half their original value. Frag- 
ments not more than two fifths are redeemable at their face value 
when accompanied by an affidavit of the owner or other persons 
having knowledge of the fact that the missing portions have been 
totally destroyed. 

The affidavit must state the cause and manner of the mutila- 
tion. Bank notes equaling or exceeding three fifths of their 
original proportions and bearing the name of the bank and the 
signature of one of its officers, are redeemable at their face 
value. 
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Bank bills of less than three fifths their original proportions 
are not redeemable by the United States from the hands of citi- 
zens in general, but may be redeemed by the bank of issue, 
and the bank of issue, by filing the proper aflSdavit, may have 
them redeemed by the government. 

Coin that is so defaced as not to be readily identified, or that 
is punched or clipped will not be redeemed. Pieces that are 
stamped, bent, or twisted but showing no material loss will be 
redeemed. 

426. Chattels. — Ii^ reference to the law of tender it is con- 
venient to divide chattels into two divisions or classes; viz. , Port- 
able and Ponderous. 

426. Portable. — A portable chattel is an article that may 
be conveniently haildled and moved from place to place. In 
case a portable chattel is the subject-matter of a tender, and the 
debtor is a manufacturer, and no place of delivery is mentioned, 
it is presumed that the creditor is to take them at the debtor's 
place of business, and a tender of them there is sufficient. 

427. Ponderous. — Ponderous chattels are those that are 
heavy or bulky, and not easily handled or moved from place to 
place. If a ponderous chattel is to be tendered, and no place is 
agreed upon, and if the creditor does not designate a reasonable 
place, then the debtor may select a place that is reasonably con- 
venient for the creditor. However, in all of these cases, the 
custom of trade may modify the rules. 

428. General Eule as to Place.— It is a general rule that 
the debtor must seek the creditor wherever he may be found in 
the State and there tender the amount due. This rule is not true 
if it appears that the creditor purposely absents himself in order 
to avoid receiving the money. If the place of payment is men- 
tioned in the contract, then that is the place where the tender 
must be made. 

429. The Amount to he Tendered.— In order to make the 

tender a valid one, the entire amount of the debt must be ten- 
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dered. If anything less than the whole debt is offered, the 
creditor will be justified in refusing it. 

It has been held that an offer of more than the debt is a good 
tender. (Patterson vs, Cox^ 2S Ind,, 261.) 

But if a tender of a larger amount than that due is made and 
the change demanded, it is not a good tender. 

It is the duty of the debtor to tender the exact amount of the 
debt and to tender it without any conditions. 

430. Tender of Notes and Checks. — A tender of a promis- 
sory note or check is not a good tender and may be objected to. 
Even a certified check may be justly refused. When such papers 
are accepted in the course of trade, it is with the understanding 
that they will not constitute payment if dishonored. 

431. To Whom the Tender may be Made. — The creditor 

is the proper person to whom the tender should be made. But 
the tender may be made to' any one who is legally authorized to 
receive the money. If the creditor has left the account with his 
attorney for collection, a tender to the attorney is valid. 

If money be due to two or more jointly, or to a firm, a tender 
to any one of those concerned is sufficient. 

432. When to he Made. — According to the common law the 
tender had to be made on the very day of maturity ; but by 
the statute in most of the States a tender may be made at any 
time before suit has been brought and judgment rendered. This 
is especially true if the debtor does not know at the time of mak- 
ing the tender that costs have been incurred. We may say that 
if the tender is made before the suit or action is actually com- 
menced, although the demands may be in the hands of an attor- 
ney, it is sufficient. 

433. How Money mnst he Tendered.— It is not sufficient 

for the debtor to say that h& has the money and can now pay it, 
but he must produce it and actually offer it to the creditor. 
Until the money is actually offered, the creditor is not bound to 
say that he will or will not take it. 
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The tender must be made absolutely ; that is, without any 
condition, qualification, or restriction. By saying that there 
must be no condition annexed to the tender, we mean that it 
must not be anything that is inconsistent, for a person may insist 
upon the surrender of a note to him as a condition of its pay- 
ment. 
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PAYMENT. 

434. Definition. — Payment consists in the giving of money 
or chattels for the satisfaction of some debt or obligation. 

Unless there are stipulations to the contrary, a debt must 
always be paid in money, — that is, legal tender. Even where 
the agreement is to pay in some specific chattel and default is 
made in this payment, then the damage will have to be paid in 
money. 

435. Ne^tiable Instmment as Payment.— It is a general 

rule that a note or other negotiable instrument given in pay- 
ment does not discharge the debt, but is really a substitution of 
a new agreement for the old one. If at the time a note is given, 
the creditor agrees to accept it as absolute payment, it then, of 
course, constitutes payment. 

The courts usually distinguish between those cases where a 
note is given for a precedent debt and those where a note is given 
for a contemporaneous debt. 

When the note of a third person is given for a debt contracted 
at the time, the inference is that such note is received in pay- 
ment of the indebtedness ; but no such inference anses when the 
note of the debtor or of a third person is given for a precedent 
debt, or where the note of the debtor is given for a contempo* 
laneous consideration. {Anson on Contracts,) 

436. Bank Bills. — Bank bills are not legal tender and will 
not constitute payment if the creditor chooses to object to them 
on the ground that they are not legal tender. 

437. Paying Third Person.— A debt may be paid by the 
debtors paying a third person ; but it must be done at the 

[125] 
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creditor's request. This is often done by means of the draft or 
bill of exchange. 

438. Payment by Mail. — If A owes B a sum of money, and 
B requests A to send it to him by mail, and he does so, it is pay- 
ment, although B may never receive the money. But if A sends 
the money in s-ich a way without B's request, it is at his own risk. 

However, it is never safe to send money by mail, for even 
when it is done at the creditor's risk it would in most cases be 
diflScult for the debtor to prove that he had properly mailed it, or 
that he had mailed it at all. 

Since drafts have become so common in transferring money, 
there is little or no danger of loss when that method is adopted. 

A bank draft is usually more acceptable than a post-office 
money order and is usually cheaper, for banks seldom charge 
their customers anything for a draft for an ordinary sum. 

439. Brawlng Check without a Deposit. — It sometimes 

happens that a check is received, and when presented it is found 
that the drawer has no funds on deposit. 

Such a paper, of course, is no payment, and in many States 
it is an offense punishable by -fine and imprisonment for a person 
to draw a check on a bank, knowing that he has nothing on 
deposit. 

Banks sometimes allow their customers to overdraw their ac- 
counts and expect them to make it good by an early deposit, but 
the bank is under no obligation to honor such checks, and it is an 
imposition at least, if not fraud, to presume that the banker has 
so much confidence in a customer. 

440. Payment by Counterfeit Money. — Payment made in 

counterfeit money is a nullity, and one who attempts to pass 
counterfeit money, knowing it to be such, is guilty of a crime 
and may be punished by fine and imprisonment in the peniten- 
tiary. 

441. Detection of Counterfeit Money. — To be able to de- 
tect bad money is an art of no little importance, yet it is an ac- 
complishment that may be acquired by diligent study and with 
as much ease and certainty as the proof-reader detects bad spell- 
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ing. It is an astonishing fact that comparatively few people 
know even the substance of what is printed on our common paper 
money, and the only reason that more counterfeit money is not 
passed is because it is not attempted. 

Begin this study by taking a number of bills of different kinds 
and carefully studying them. Notice the engraving, see how per- 
fect and continuous are all the fine lines about the denomination 
of the bill. 

In the genuine bill, traced from its beginning to its end, one 
line does not blend into another. 

The geometrical lathe used in producing the plates from 
which the bills are printed is very delicate and perfect in every 
detail. It cost the United States government $85, 000. 

Notice the parallel lines running across the number of the 
bill ; not the number denoting the denomination, but the number 
of the bill itself. 

If the bill is a good one, these lines will appear quite distinct 
and very regular, exhibiting beautiful and very slight curves. 
No counterfeiters have ever been able to imitate successfully a 
genuine bill in this respect. 

If the bill is genuine, its number will be very distinct and not 
faded, however old the bill may be. This is a good test if the 
bill is an old or worn one, for the counterfeiter's ink will fade 
and it can be seen best in this particular. The silk threads are 
not a sufficient test, as some think, for some of the old bills did 
not have these silk threads, neither does the paper money now 
made have them. 

All United States paper money is now made on paper that 
has scattered through it delicate silk fibers about half an inch 
in length. These fibers are put in the paper during its manu- 
facture, and costly machinery is required to do it, — so costly, in 
fact, that counterfeiters cannot afford it. 

All paper money has printed upon it one of the letters. A, B, 
€, or D, and if it is a genuine bill, the letter bears a certain 
relation to the number of the bill. If it is a bank bill and the 
letter is A, the number of the bill divided by 4 will leave no 
remainder. If the letter is B, the number divided by 4 will leave 
a remainder of 1 ; if the letter is C, the remainder will be 2 ; if 
the letter is D, the remainder will be 3. 
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If the money is a United States bill and not a bank bill, then 
if the letter is A, the number divided by 4 will leave a remain, 
der of 1; B, a remainder of 2; C, a remainder of 3; D, no re- 
mainder. 

In testing the genuineness of coin certain acids are used. 
But a counterfeit coin can sometimes be detected by its color, 
weight, or ring. 

442. Appropriation of Payment.— When the debtor owes 
two or more debts to the same person and pays any sum of 
money, he has the right to appropriate that money to whichever 
debt he pleases. But if the debtor pays a sum of money to the 
creditor and does not signify the particular debt to which he 
wishes to apply the payment, then the creditor may apply it on 
any debt that is due, although he cannot apply the payment to a 
debt that is already outlawed. 

The creditor may apply the payment to a debt that is nearly 
outlawed and thus extend the time. Thus, if an open and un- 
written account has been running four years, and the creditoz 
sees an opportunity of applying a payment to such account, he 
will do so and thereby extend the time five years longer, if five 
years be the statute of limitation as to such accounts. 

If neither the debtor nor creditor makes the application of 
payment, then it is a matter left for the courts to decide. 

Questions of this nature sometimes arise in settling up estates 
of deceased persons. 

The executor or administrator often finds that a certain sum 
has been paid at a certain time, which, if he could apply it to a 
certain debt that at the time appeared to be outlawed, would 
revive the debt. 

In such cases the court will endeavor to ascertain the inten- 
tion of the parties by the following principles or rules: — 

1. If it be that a certain debt came due at the time the pay- 
ment was made, it is reasonable that the debtor intended to pay 
that debt or a portion of it. 

2. If there is a debt due, equal to the payment, it will be 
applied to that debt. 

3. In the absence of other controlling evidence, the payment 
will be applied to debts longest past due and not outlawed. 
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443. Gratuitous Receipt— If I owe a person a certain 
amonnt of money, due now and at this place, and he gratuitously 
gives me a receipt for the amount and tells me that I need not 
pay the money, this is no payment, and he can compel me to 
pay it after having given me the receipt This is because there 
is no consideration in the contract. 

If the creditor should cancel the debt for some consideration, 
no matter how slight, the payment would be good. 

PABT PAYMENT. 

444. It is a general rule that part payment will not operate 
as whole payment, but there are certain cases or circumstances in 
which payment of part of a debt may cancel the whole debt. 

445. Before Maturity. — If you owe one hundred dollars, 
due in thirty days, and I tell you that I will give you a receipt in 
full if you will pay me seventy-five dollars, then the seventy- 
five dollars paid will constitute whole payment. 

The twenty-five dollars is allowed in consideration of the fact 
that it is paid before maturity. 

446. By Labor or Chattels.— Suppose A owes B one hun- 
dred dollars, and B agrees to accept a few days' labor from A 
in full satisfaction of the debt ; this will be a good payment, 
although A's work is not worth half so much. Or, if B agrees 
to take in payment of the debt a lamb that A owns, this also will 
be a valid payment, though the lamb may not be worth more 
than one dollar. 

447. At Inconyenient Place. — Suppose A owes B one hun- 
dred dollars, payable here, and B agrees with A that upon the 
condition that he pay the debt at Chicago he will receive ninety 
dollars in full payment ; this will be a valid payment. 

448. By Note of Third Person.— H the creditor, by agree- 
ment with the debtor, takes the note of a third person in pay- 
ment of a debt, it will constitute whole payment, although the 
note may not be for more than half the amount of the debt. 

9 



130 S88ENTIALB OF OOMMEBCIAL LAW. 

449. Unliquidated Accounts.— If the account between the 
debtor and creditor is unliquidated, and they come to an agree- 
ment, and the amount agreed upon is paid, this is payment of 
the whole claim ; but in such a case there must not be any mis- 
take by which either party is deprived of his rights, for if such 
should happen it would defeat the payment. 



CHAPTER XIV, 



THE LAW OF PATENTS. 

460. Correspondence. — All business with the office should 
be transacted in writing. Unless by the consent of all parties, 
the action of the office will be based exclusively on the written 
record. No attention will be paid to any alleged oral promise, 
stipulation, or understanding in relation to which there is disa- 
greement or doubt. 

451. Oorrespondence to be in the Name of the Com- 
missioner. — All office letters must be sent in the name of the 
< * Cominissioner of Patents." All letters and other communica- 
tions intended for the office must be addressed to him; if ad- 
dressed to any other of the officers, they will ordinarily be 
returned. 

» 

462. All Charges to be Prepaid. — Express charges, 
freight, postage, and all other charges on matter sent to the 
Patent Office must be prepaid in full; otherwise it will not be 
received. 

463. Attendance of Applicants.— The personal attendance 
of applicants at the Patent Office is unnecessary. Their business 
can be transacted by correspondence. 

464. Correspondence with Assignees and with Inyentor 

and Assignee. — The assignee of the entire interest of an inven- 
tion is entitled to hold correspondence with the office to the exclu- 
sion of the inventor. 

When there has been an assignment of an undivided part of 
an invention, amendments and other actions requiring the signa- 

[131] 
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ture of the inventor must also receive the written assent of the 
assignee; but official letters will only be sent to the post-office 
address of the inventor, unless he shall otherwise direct. 

465. Correspondence with Attorney,— When an attorney 

shall have filed his power of attorney, duly executed, the corre 
spondcnce will be held with him. 

A double correspondence with the inventor and assignee, or 
with a principal and his attorney, or with two attorneys, cannot 
generally be allowed. 

466. Separate Letters. — A separate letter should in every 

case be written in relation to each distinct subject of inquiry or 
application. Assignments for record, final fees, and orders for 
copies or abstracts must be sent to the office in separate letters. 

467. Records and Models open to Inventors. — Of the 

propriety of making an application for a patent the inventor 
must judge for himself. The office is open to him, and its rec- 
ords and models pertaming to all patents granted may be 
inspected either by himself or by any attorney or expert he may 
call to his aid, and its reports are widely distributed. Further 
than this the office can render him no assistance until his case 
comes regularly before it in the manner prescribed by law. A 
copy of the lules, with this section marked, sent to the individual 
making an inquiry of the character referred to, is intended as a 
respectful answer by the office. 

468. Caveats and Pending Applications kept in Secrecy. 

— Caveats and pending applications are preserved in secrecy. 
No information will be given, without authority, respecting the 
filing by any particular person of a caveat or of an application 
for a patent or for the re-issue of a patent, the pendency of any 
particular case before the office, or the subject-matter of any 
particular application, unless it shall be necessary to the proper 
conduct of business before the office. 

469. Records and Copies. — After a patent has issued, the 
model, specification, drawings, and all documents relating to the 
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case are subject to general inspection, and copies, except of the 
model, will be furnished at the rates specified at the last of this 
chapter. 

460, Applicants. — A patent may be obtained by any person 
who has invented or discovered any new and useful art, machine, 
manufacture, pr composition of matter, or any new and useful 
improvement thereof, not known or used by others in tl^is coun. 
tiy, and not patented or described in any printed publication in 
this or any fbreign country, before his invention or discovery 
thereof, and not in public use or on sale in the United States for 
more than two years prior to his application, unless the same is 
proved to have been abandoned. 

461. Designs. — A patent may also be obtained by any per- 
son who, by his own industry, genius, efforts, and expense, has 
invented and produced any new and original design for a manu- 
facture, bust, statue, alto-relievo, or bas-relief ; any new and " 
original design for the printing of woolen, silk, cotton, or other 
fabrics ; any new and original impression, ornament, pattern, 
print, or picture to be printed, painted, cast, or otherwise placed 
on or worked into any article of manufacture ; or any new, use- 
ful, and original shape or configuration of any article of manu. 
facture, the same not having been known or used by others 
before his invention or production thereof, nor patented nor 
described in any printed publication, upon payment of the fees 
required by law and other due proceedings had. 

462. Patents Issued to Executors and Administrators. — 

In case of the death of the inventor, the application will be made 
by, and the patent will issue to, his executor or administrator. 
In such case the oath required will be made by the executor or 
administrator. In case of the death of the Inventor during the 
time intervening between the filing of his application and the 
granting of a patent thereon, the letters patent will issue to his 
legal representative. 

463. Patents to Assignees and to Inventors and Assignees 

Jointly. — In case of an assignment of the whole interest in the 
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myention, or of the whole interest in the patent to be granted, 
the patent will, npon request of the applicant embodied in the 
assignment^ issue to the assignee; and if the assignee hold an 
nndiyided part interest, the patent will, npon like request, issue 
Jointly to the inventor and the assignee; but the assignment in 
either case must first have been entered on record, and at a day 
not later than the date of the payment of the final fee; and if it 
be dated subsequently to the execution of the application, it 
must give the date of execution of the application, or the date of 
filing, or the serial number, so that there can be no mistake as to 
the particular invention intended. The application and oath 
must be signed by the actual inventor, if alive, even if the patent 
IS to issue to an assignee; if the inventor be dead the application 
may be made by the executor or administrator. 

464. InTentor Believing Himself to be the First In- 

Tentor. — If it appear that the inventor, at the time of making 
his application, believed himself to be the first inventor or dis- 
coverer, a patent will not be refused on account of the invention 
or discovery, or any part thereof, having been known or used in 
any foreign country before his invention or discovery thereof, if 
it had not been before patented or described in any printed publi- 
cation. 

466. Joint Inyentonu — Joint inventors are entitled to a 
joint patent; neither of them can obtain a patent for an inven- 
tion jointly invented by them. Independent inventors of distinct 
and independent improvements in the same machine cannot ob- 
tain a joint patent for their separate inventions. The fact that 
one person furnishes the capital and another makes the invention 
does not entitle them to make an application as joint inventors; 
but in such case they may become joint patentees, upon the con- 
ditions prescribed above. 

466. Foreign Patents. — The receipt of letters patent from 
a foreign government will not prevent the inventor from obtain- 
ing a patent in the United States unless the invention shall have 
been introduced into public use in the United States more than 
two years prior to the filing of the application. But every patent 
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granted for an invention which has been previously patented by 
the same inventor in a foreign country, will be so limited as to 
expire at the same time with the foreign patent, or, if there be 
more than one, at the same time with the one having the shortest 
unexpired term ; but in no case will it be in force more than 
seventeen years. 

THE APPLICATION. 

467. BequMtes of Applieation.— Applications for letters 

patent of the United States must be made to the Commissioner 
of Patents, and must be signed by the inventor, if alive. A 
complete application comprises the first fee of 115, a petition, 
specification, and oath, and drawings, model, or specimen when 
required. The petition, specification, and oath must be in the 
English language. 

An application for a patent will not be placed upon the files 
for examination until all its parts, except the model or specimen, 
are received. 

THE SPECIFICATION. 

468. Seflnitioil. — The specification is a written description 
of the invention or discovery, and of the manner and process of 
making, constructing, compounding, and using the same, and is 
required to be in such full, clear, concise, and exact terms as to 
enable any person skilled in the art or science to which the 
invention or discovery appertains, or with which it is most nearly 
connected, to make, construct, compound, and use the same. 

469. Detailed Description. — The specification must set 

forth the precise invention for which a patent is solicited, and 
explain the principle thereof, and the best mode in which the 
applicant has contemplated applying that principle, in such 
manner as to distinguish it from other inventions. 

470. Improyements. — In case of a mere improvement, the 
specification must particularly point out the parts to which the 
improvement relates, and must by explicit language distinguish 
between what is old and what is claimed as new ; and the descrip- 
tion and the drawings, as well as the claims, should be confined 



l86 ESSENTIALS OF COMMERCIAL LAW. 

to the specific improvement and such parts as necessarily cooper- 
ate with it. 

471. ClldniS. — The specification mnsi conclude with a spe- 
cific and distinct claim or claims of the part, improvement, or 
combination which the applicant regards as his invention or 
discovery. 

472. Beferenoe to Drawlllgs.— When there are drawings, 
the description will refer to the different views by figures and to 
the different parts by letters or numerals (preferably the latter). 

473. Arrangement of Specsifleation. — The following order 

of arrangement should be observed in framing the specification: — 

1. Preamble stating the name and residence of the applicant, 
the title of the invention, and, if the invention has been patented 
in any country, the country or countries in which it has been so 
patented, and the date and number of each patent. 

2. General statement of the object and nature of the inven- 
tion. 

3. Brief description of the several views of the drawings (if 
the invention admits of such illustration). 

4. Detailed description. 

5. Claim or claims. 

6. Signature of inventor. 

7. Signatures of two witnesses. 

474. Signature to Specifications. — The specification must 

be signed by the inventor or by his executor or administrator, 
and the signature must be attested by two witnesses. Full 
names must be given, and all names, whether of applicants or 
witnesses, must be legibly written. 

DRAWINGS. 



475. Drawings. — The applicant for a patent is required by 
law to furnish a drawing of his invention whenever the nature of 
the case admits. 

476. Requisites of Drawings.— The drawing may be signed 
by the inventor, or the name of the inventor may be signed on 
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the drawing by his attorney in fact, and must be attested by two 
witnesses. The drawing must show every feature of the inven- 
tion covered by the claims. When the invention consists of an 
improvement on an old machine, the drawing must exhibit, in 
one or more views, the invention itself, disconnected from the old 
structure, and also in another view, so much only of the old 
structure as will suffice to show the connection of the invention 
therewith. 

477. Three Editions of Drawings.— Three several editions 
of patent-drawings are printed and published : one for office use, 
certified copies, etc. , of the size and character of those attached 
to patents, the work being about 6x9^ inches ; one reduced to 
half that scale, or one fourth the surface, of which four are 
printed on a page to illustrate the volumes distributed to the 
courts ; and one reduction — to about the same scale — of a 
selected portion of each drawing for the Official Gazette, 

478. Uniform Standard of Drawings. — This work is done 
by the photo-lithographic process, and therefore the character of 
each original drawing must be brought as nearly as possible 
to a uniform standard of excellence, suited to the requirements 
of the process, and calculated to give the best results, in the 
interests of inventors, of the office, and of the public. The 
following rules will therefore be rigidly enforced, and any de- 
parture from them will be certain to cause delay in the examina- 
tion of an application for letters patent : — 

1. Drawings must be made upon pure white paper of a thick. Paper and 
ness corresponding to three-sheet Bristol-board. The surface of 

the paper must be calendered and smooth. India ink alone must 
be used, to secure perfectly black and solid lines. 

2. The size of a sheet on which a drawing is made must be size of 
exactly 10 x 15 inches. One inch from its edges a single mar- marginal 
ginal line is to be drawn, leaving the •<< sight" precisely 8 x 13 
inches. Within this margin all work and signatures must be 
included. One of the shorter sides of the sheet is regarded as 

its top, and^ measuring downwardly from the marginal line, a 
space of not less than 1:^ inches is to be left blank for the head- 
ing of title, name, number, and datei 
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Charmcter 
and color of 
lines. 



Few lines 
and little or 
no Bhading. 



Scale of 
drawing. 



Letter of 
reference. 



3. All drawings must be made with the pen only. Every 
line and letter (signatures included) must be absolutely black. 
This direction applies to all lines, however fine, to shading, and to 
lines representing cut surfaces in sectional views. All lines 
must be clean, sharp, and solid, and they must not be too fine or 
crowded. Surface shading, when used, should be open. Sec- 
tional shading should be made by oblique parallel lines, which 
may be about one twentieth of an inch apart. 

4. Drawings should be made with the fewest lines possible 
consistent with clearness. By the observance of this rule, the 
effectiveness of the work after reduction will be much increased. 
Shading (except on sectional views) should be used only on con- 
vex and concave surfaces, where it should be used sparingly, and 
may even there be dispensed with if the drawing is otherwise 
well executed. The plane upon which a sectional view is 
taken should be indicated on the general view by a broken 
or dotted line. Heavy lines on the shade sides of eb}eds 
should be used, except where they tend to thicken the work and 
obscure letters of reference. The light is always supposed to 
come from the upper left hand comer at an angle of forty-five 
degrees. Imitations of wood or surface graming should not be 
attempted. 

5. The scale to which a drawing is made ought to be large 
enough to show the mechanism without crowding, and two or 
more sheets should be used if one does not give sufficient room 
to accomplish this end ; but tiie number of sheets must never be 
more than is absolutely necessary. 

6. The different views should be consecutively numbered. 
Letters and figures of reference must be carefully formed. They 
should, if possible, measure at least one eighth of an inch in 
height, so that they may bear reduction to one twenty fourth of 
an inch ; and they may be much larger when there is sufficient 
room. They must be so placed in the close and complex parts 
of drawings as not to interfere with a thorough comprehension 
of the same, and therefore should rarely cross or mingle with the 
lines. When necessarily grouped around a certaili part, they 
should be placed at a little distance, where there is available 
space, and connected by short broken lines with the parts to 
which they refer. They must never appear upon shaded surf aces. 
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and when it is difficult to avoid this, a blank space must be left 
m the shading where the letter occurs, so that it shall appear 
perfectly distinct and separate from the work. If the same part 
of an invention appear in more than one view of the drawing, it 
must always be represented by the same character, and the same 
character must never be used to designate different parts. 

7. The signature of the inventor should be placed at the Signatnres 
lower right-hand comer of each sheet, and the signatures of the gd^'"^'' 
witnesses at the lower left-hand comer, all within the marginal 
line, but in no instance should they 'trespass upon the drawings. 
The title should be written with pencil on the back of the sheet. 
The permanent names and title will be supplied subsequently by 
tiie office in uniform style. 

When views are longer than the width of the sheet, the sheet 
should be turned on its side, and the heading will be placed at 
the right and the signatures at the left, occupying the same space 
and position as in the upright views, and being horizontal when 
the sheet is held in an upright position ; and all views on the 
same sheet must stand in the same direction. 

THE MODEL. 

479. Models, When Beqnired* — Preliminary examinations 
will not be made for the purpose of determining whether models 
are required in particular cases. Applications complete in all 
other respects will be sent to the examining divisions, whether 
models are or are not furnished. A model will be required or ad- 
mitted only as a part of the application when, on examination of 
the case in its regnlar order, the primary examiner shall find it 
to be necessary or useful. In such case, if a model has not been 
furnished, the examiner shall notify the applicant of such re- 
quirement, which will constitute an official action in the case. 
When a model is received in compliance with the official require- 
ment, the date of its filing shall be entered on the file-wrapper. 
Models not required nor admitted, if already filed, will be re- 
turned to the applicants. When a model is required, the exami- 
nation will be suspended until it shall have been filed. From a 
decision of the primary examiner overruling a motion to dispense 
with a model, an appeal may be taken to the commissioner in 
person. 
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THE EXAMINATION. 

480. Order of Examination.— Applications filed in the 
Patent Office are classified according to the various arts, and are 
taken up for examination in regular order of filing, those in the 
same class of invention being examined and disposed of, as far 
as practicable, in the order in which the respective applications 
are completed. 

481. Privileged Cases. — The following new applications 
have preference over all other new cases at every period of their 
examination in the order enumerated : — 

1. Applications wherein the inventions are deemed of peculiar 
importance to some branch of the public service, and when for 
that reason the head of some department of the government 
specially requests immediate action, and the commissioner so 
orders. 

2. Applications for extensions. 

3. Applications for re-issues. 

4. Applications and interferences involving the same, cov- 
ering inventions patented by the same inventor m foreign 
countries. 

5. Applications which appear to interfere with other applica- 
tions previously considered and found to be allowable, or which 
it is demanded shall be placed in interference with an unexpired 
patent or patents. 

ISSUE. 

« 

482. Notice of Allowance. — If, on examination, it shall 
appear that the applicant is justly entitled to a patent under the 
law, a notice of allowance will be sent him or his attorney, call- 
ing for the payment of the final fee within six months from the 
date of such notice of allowance, upon the receipt of which 
within the time fixed by law the patent will be prepared for 
issue. 

483. Witiidrawal from Issue.— After notice of the allow- 
ance of an application is given, the case will not be withdrawn 
from issue except by approval of the commissioner, and if with- 
drawn for further aotioa on the part of the oflloe, a new notice 
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of allowance will be given. When the final fee has been paid 
upon an application for letters patent, and the case has received 
its date and number, it will not be withdrawn or suspended from 
issue on account of any mistake or change of purpose of the 
applicant or his attorney, nor for the purpose of enabling the 
inventor to procure a foreign patent, nor for any other reasons 
except mistake on the part of the office, or because of fraud, or 
illegality in the application, or for interference. 

DATE, DURATION, AND FORM OF PATENTS. 

484. Date of Patent. — Every patent will bear date as of a 
day not later than six months from the time the application was 
passed and allowed, and notice thereof was mailed to the appli- 
cant or his attorney, if within that period the final fee be paid to 
the commissioner of patents, or if it be paid to the treasurer or 
any of the assistant treasurers or designated depositaries of the 
United States, and the certificate promptly forwarded to the 
commissioner of patents ; and if the final fee be not paid within 
that period, the patent will be withheld. A patent will not be 
antedated. 

486. Duration and Form of Patent. — Every patent will 
contain a short title of the invention or discovery, indicating its 
nature and object, and a grant to the patentee, his heirs and 
assigns, for the term of seventeen years, of the exclusive righ^ 
to make, use, and vend the invention or discovery throughout 
the United States and the territories thereof. But if the inven- 
tion has been previously patented abroad, the term of the patent 
will expire with the term of the foreign patent. The duration of 
a design patent may be for the term of three and a half, seven, 
or fourteen years. A copy of the specifications and drawings 
will be annexed to the patent and form part thereof. 

CAYEATS. 

486. Definition. — A caveat, under the patent law, is a 
notice given to the Patent Office of tiie caveator's claim as in- 
ventor, in order to prevent the grant of a patent to another person 
for the same alleged invention upon an application filed during 
the life of the caveat without notice to the caveator. 
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487. QualiflcattonofClBTeator.— Any citizen of the United 

States who has made a new invention or discovery and desires 
further time to mature the same may, on payment of a fee of 
ten dollars, file in the Patent Office a caveat setting forth the 
object and the distinguishing characteristics of the invention, and 
praying protection of his right until he shall have matured his 
invention. Such caveat shall be filed in the confidential archives 
of tiie office and preserved in secrecy, and shall be operative for 
the term of one year from the filing thereof. 

488. Renewal. — The caveat may be renewed, on request, 
in writing, by the payment of a second caveat fee of ten 
dollars, and it will continue in force for one year from the date 
of the payment of such second fee. Subsequent renewals may be 
made with like effect. If a caveat be not renewed, it will still 
be preserved in the secret archives of the office. 

489. Besident Alien. — An alien has the same privilege, if 
he has resided in the United States one year next preceding the 
filing of his caveat, and has made oath of his intention to become 
a citizen. 

490. Requisites. — The caveat must comprise a specification, 
oath, and, when the nature of the case admits of it, a drawing, 
and, like an application for a patent, must be limited to a single 
invention or improvement. 

491. Effect of Cayeat. — A caveat confers no rights and 
affords no protection except as to notice of an interfering appli- 
cation filed during its life, giving the caveator the opportunity of 
proving priority of invention if he so desires. It may be used as 
evidence in contests. 

492. Assignments. — Every patent or any interest therein 
shall be assignable in law by an instrument in writing ; and 
the patentee or his assigns or legal representatives may, in like 
manner, grant and convey an exclusive right under the patent 
to the whole or any specified part of the United States. 
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493. OflBce Fees. — Nearly all the fees payable to the Patent 
Office are positively required by law to be paid in advance — that 
is, upon making application for any action by the office for 
which a fee is payable. For the sake of uniformity and con- 
venience the remaining fees will be required to be paid in the 
same manner. 

The following is a schedule of fees and of prices of publica- 
tions, etc. , of the Patent Office ; — 

On filing each original application for a design patent 

for three years and six months $1 00 

On filing each original application for a design patent 

for seven years 15 00 

On filing each original application for a design patent 

for fourteen years 30 00 

On allowance of an application for a design patent, no 
further charge. 

On filing each caveat 10 00 

On filing each original application for a patent 15 00 

On allowance of an original application for a patent, 

except in design cases 20 00 

On filing a disclaimer - 10 00 

On filing every application for the re-issue of a patent. . 40 00 

On filing each application for a division of a re-issue ... 30 00 

On allowance of an application for the re-issue of •• pat- 
ent, no further charge. 

On filing every application for an extension of a pat3nt. 50 00 

On the granting of every extension of a patent 50 00 

On filing an appeal for the ' first time from a primary 
examiner or the examiner of interferences to the 
examiners-in-chief 10 00 

On filing every appeal from the examiners-m-chief to 

the commissioner. 20 00 

For manuscript copies of records in the English language, 

for every one hundred words or fraction thereof. ... 10 

If certified^ for the certificate, additional 25 
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For copies of drawings not in print, tlie reasonable cost 
of making them. 

For uncertified copies of the specifications and accom- 
panying drawings of all patents which are printed, 
per copy $0 10 

For certified copies of printed patents : — 

For specification and drawing, per copy 10 

For the certificate 25 

For the grant 50 

For the specification, if not in print, for every one 

hundred words or fraction thereof 10 

For the drawings if in print 10 

For the drawings, if not in print, the reasonable cost 

of making them. 
For certifying to a duplicate of a model 50 

For abstracts of title to patents or inventions : — 

For the certificate of search 1 00 

For each brief from the digest of assignments 20 

For copies of matter in any foreign language, for every 

one hundred words or a fraction thereof. 10 

For translation, for every one hundred words or fraction 

thereof 50 

For recording every assignment, agreement, power of 
attorney, or other paper, of three hundred words or 
under 1 00 

For recording every assignment, agreement, power of 
attorney, or other paper of over three hundred words 
and under one thousand words 2 00 

For recording every assignment, agreement, power of 

attorney, or other paper of over one thousand words 3 00 

For assistance to attorneys and others in the examination 

of records, one hour or less , 50 

Each additional hour or fraction thereof 50 

For assistance to attorneys in the examination of pat- 
ents or other matter in the scientific library, one hour 
or less 1 00 
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PETITIONS. 
494. By a Sole Inyenton 

To the Commissioner of Patents : 

Your petitioner, A, a citizen of the United States, residing at 
S, in the county of M, and State of N [or subject, etc. ] , prays 
that letters patent be granted to him for the improvement in 
sewing-machines set forth in the annexed specification. 

A. 

496. By Joint Inyentors. 

To the Commissioner of Patents : 

Your petitioners, A and 0, citizens of the United States, re- 
siding respectively at L, in the county of M, and State of N, and 
at G, in the county of H, and State of I [or subjects, etc.], pray 
that letters patent may be granted to them as joint inventors, 
for the improvement in washing-machines set forth in the an- 
nexed specification. A. 

C. 

496. By an Inyentor for Himself and Assignee. 

To the Commissioner of Patents : ♦ 

Your petitioner. A, a citizen of the United States, residing at 
L, in the county of M, and State of N [or subject, etc.], prays 
that letters patent may be granted to himself and C, a citizen of 
the United States, residing at L, in the county of M, and State 
o»N, as his assignee, for the improvement in printing-presses set 
forth in the annexed specification. A. 

497. Petition with Power of Attorney. 

To the Commissioner of Patents : 

Your petitioner. A, a citizen of the United States, residing at 
L, in the county of M, and State of N [or subject, etc.], prays 
that letters patent may be granted to him for the improvement 
in lamps set forth in the annexed specification ; and he hereby 
appoints C,* of the city of K, State of S, his attorney, with full 



*If the power of attorney be to a firm, the name of each member of 
the firm must be given in full. 

10 
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power of substitution and revocation, to prosecute this applica- 
tion, to make alterations and amendments therein, to receive the 
patent, and to transact all business in the Patent Office connected 
therewith. A. 

498. By an Administrator. 

To the Commissioner of Patents : 

Your petitioner, A, a citizen of the United States, residing at 
L, in the county of M, and State of N, [or subject, etc.], admin- 
istrator of the estate of C, late a citizen of S, deceased (as by 
reference to the duly certified copy of letters of administration, 
hereto annexed, will more fully appear), prays that letters patent 
may be granted to him for the invention of the said C (improve- 
ment in fire-hose), set forth in the annexed specification. 

A, Administrator, etc, 

499. By an Executor. 

To the Commissioner of Patents : 

Your petitioner, A, a citizen of the United States, residing at 
L, in the county of M, and the State of N [or subject, etc.], 
executor of the last will and testament of C, late a citizen of S, 
deceased (as by reference to the duly certified copies of letters 
testamentary, hereto annexed, will more fully appear), prays 
that letters patent may be granted to him for the invention of 
the. said G (improvement in chums), set forth in annexed speci- 
fication. A, Executor, etc, 

600. Caveat. — The petition of A, a citizen of the United 
Stateisr, residing at L, in the county of M, and State of N [or 
jsubject, etc.], represents, — 

That he has made certain improvements in cotton-gins, and 
that he is now engaged in making experiments for the purpose of 
perfecting the same, preparatory to applying for letters patent 
therefor. He therefore prays that the subjoined description of 
his invention may be filed as a caveat in the confidential archives 
of the Patent Office. A. 



CHAPTER XV. 



DIRECTIONS FOR SECURING COPYRIGHTS. 

Under the Revised Acts op Congress, Including the Provisions 
FOR Foreign Copyright, by Act of March 3, 1891. 

601. Printed Title Bequired. — A printed copy of the title 
of the book, map, chart, dramatic, or musical composition, en- 
graving, cut, print, photograph, or chromo, or a description of 
the painting, drawing, statue, statuary, or model, or design for 
a work of the fine arts, for which copyright is desired, must be 
delivered to the librarian of Congress or deposited in the mail, 
within the United States, prepaid, addressed — 

Librarian of Congress, 

Washington, D. C. 

This must be done on or before day of publication in this 
or any foreign country. 

602. What Style of Print.— The printed titb required 
may be a copy of the title page of such publications as have title 
pages. In other cases the title must be printed expressly for 
copyright entry, with name of claimant of copyright. The style 
of type is immaterial, and the print of a typewriter will be ac- 
cepted. But a separate title is required for each entry, and 
each title must be printed on paper as large as commercial 
note. The title of a periodical must include the date and num- 
ber ; and each number of the periodical requires a separate 
entry of copyright. 

603. Copyright Fees. — The legal fee for recording each 
copyright claim is 50 cents, and for a copy of this record (or 
certificate of copyright under seal of the office) an additional fee 

[147] 
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of 50 cents is required, making $1, if certificate is wanted, which 
will be mailed as soon as reached in the records. 

For publications which are the production of persons not 
citizens or residents of the United States, the fee of recording 
title is $1, and 50 cents additional for a copy of the record. 
Certificates covering more than one entry in one certificate are 
not issued. 

604. Two Copies Required.— Not later than the day of 
publication in this country or abroad, two complete copies of the 
best edition of each book or other article must be delivered, or 
deposited in the mail within the United States, addressed 

Librarian of Congress, 

Washington, D. C, 
to perfect the copyright, 

606. Free by Mail. — The freight or postage must be prepaid, 
or the publications inclosed in parcels covered by printed Penalty 
Labels furnished by the Librarian, in which case they will come 
free by mail (not express), without limit of weight, according 
to rulings of the Post-office Department. 

606. To be of American Manufacture. — Books must be 

printed from type set in the United States, or from plates made 
therefrom; photographs from negatives made in the United 
States ; chromos and lithographs from drawings on stone or trans- 
fers therefrom made in the United States. 

607. Penalty. — Without the deposit of copies above required 
the cop3rright is void, and a penalty of $25 is incurred. No copy 
is required to be deposited elsewhere. 

608. New Editions. — The law requires one copy of each 
new edition, wherein any substantial changes are made, to be 
deposited with the Librarian of Congress. 

609. Notice of Copyriglit to be Giyen by Imprint.— No 

copyright is valid unless notice is given by inserting in every 
copy published, on the title page or the page following, if it be a 
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book; or if a map, chart, musical composition, print, cut, en- 
graving, photograph, painting, drawing, chromo, statue, statuary, 
or model or design intended to be perfected as a work of the fine 
arts, by inscribing upon some portion thereof, or on the substance 
on which the same is mounted, the following words ; viz. , > * En- 
tered according to the act of Congress^ in the year , hy , 

in the office of the Librarian of Congress^ at Washington, " or at the 
option of the person entering the copyright, the words : *« Copy- 
right, 18—, hy . " 

510. Penalty for False Claim. — The law imposes a penalty 
of. $100 upon any person who has not obtained copyright who 
shall insert the notice ^^ Entered oKxording to act of Congress, ^^ 
or ^^ Copyright,'' etc., or words of the same import, in or upon 
any book or other article. 

511. Translations and Dramas. — The copyright law se- 
cures to authors and their assigns the exclusive right to translate 
or to dramatize any of their works; no notice or record is required 
to enforce this right, 

512. Duration of Copyright.— The origmal term of copy- 
right runs for twenty-eight years. Within six months before the 
end of that time, the author or designer, or his widow or chil- 
dren, may secure a renewal for the further term of fourteen 
years, making forty-two years in all. 

513. Renewals. — Applications for renewal must be accom- 
panied by a printed title and fee ; and by explicit statement of 
ownership, in the case of the author, or of relationship, in the 
case of his heirs, and must state definitely the date and place of 
entry of the original copyright. Within two months from date 
of renewal the record thereof must be advertised in an American 
newspaper for four weeks. 

514. Time of Publication. — The time of publication is not 
limited by any law or regulation, but the courts have held that it 
should take place within a reasonable time. A copyright may 
be secured for a projected as well as for a completed work. But 
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the law provides for no caveat, or notice of interference — only 
for actual entrj' of title. 

616. Assignments. — Copyrights are assignable by any in- 
strument of writing. Such assignment to be valid, is to be 
recorded in the office of the Librarian of Congress within sixty 
days from execution. The fee for this record and certificate 
is one dollar, and for a certified copy of any record of assignment, 
one dollar. 

616. Copies or Duplicate Certificates. — A copy of the rec- 
ord (or duplicate certificate) of any copyright entrj^ will . be 
furnished, under seal of the office, at the rate of fifty cents 
each. 

617. Serials or Separate Publications. — In the case of 

books published in more than one volume, or of periodicals pub- 
lished in numbers, or of engravings, photographs, or other 
articles published with variations, a copyright must be entered 
for each volume or part of a book, or number of a periodical, or 
variety, as to style, title, or inscription, of any other article. 
To complete the copyright on a book published serially in a 
periodical, two copies of each serial part as well as of the com- 
plete work (if published separately), should be deposited. 

618. Copyright for Worlds of Art.— To secure copyright 

for a painting, statue, or model or design intended to be per- 
fected as a work of the fine arts, a definite title and description 
must accompany the application for copyright, and a mounted 
photograph of the same, as large as << cabinet size," mailed to 
the librarian of Congress not later than the day of publication of 
the work or design. 

619. Fine Arts. — The fine arts, for copyright purposes, 

include only painting and sculpture, and articles of merely 
ornamental and decorative art should be sent to the Patent Office, 
as subject for Design Patents. 

620. No Labels or Names Copyright.— Copyrights cannot 

be granted upon trade-marks, nor upon names of companies, 
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bbraries, or articles, nor upon an idea or device, nor npon prints 
or labels intended to be used for any article of manufacture. If 
protection for such names or labels is desired, application must 
be made to the Patent Office, where they are registered, if 
admitted, at a fee of $6 for labels, and $25 for trade-marks. 

621. Foreign or • Intematioiial Copyright.— The pro- 
visions as to copyright entry in the United States by foreign 

authors, etc., by act of Congress approved March 3, 1891 (which 
took effect July 1, 1891), are the same as the foregoing, except 
as to productions of persons not citizens or residents, which must 
cover return postage, and are $1 for entry or $1.50 for entry 
and certificate of entry. All publications must be delivered to 
the Librarian at Washington free of charge. The free penalty 
labels cannot be used outside of the United States. 

The right of citizens or subjects of a foreign nation to copy- 
right in the United States extends by presidential proclamations 
to Great Britain, France, Belgium, Switzerland, Germany, Italy, 
Denmark, and Portugal. 

622. Full Name of Proprietor Bequired.— Every applicant 

for a copyright should state distinctly the full name and residence 
of the claimant, and whether the right is claimed as author, de- 
signer, or proprietor. No affidavit or witness to the application is 
required. 



CHAPTER XVI. 



INSURANCE. 

523* Definition. — Insurance is a contract by which one 
party undertakes to indemnify another party against loss. 

« 

624. Kinds of Insuranee. — There are, at present, manj 
kinds of insurance, but the most important branches of insurance 
are Maritime Insurance, Fire Insurance, and Life Insurance. 

525. Maritime Insoranee. — Maritime Insurance is a con- 
tract by which one party undertakes to insure or indemnify 
another for loss that may befall his ship or goods from one port 
or place to another for a certain time. Such insurance deals 
with property which is subject to the casualties of the sea, and 
the rules and laws governing it are in some respects quite differ- 
ent from the laws relating to persons and property on the land. 

526. Fire Insurance. — Fire Insurance is a contract by 
which one party undertakes to indemnify another against damage 
to his property by fire. 

527. Life Insurance. — Life Insurance is a contract by 
which a person agrees to pay a certain sum of money upon the 
death of another person. Sometimes the agreement is to pay 
at the expiration of a certain number of years, though at that 
time the insured may be living. Such policies usually agree to 
pay either upon the death of the insured or at the expiration of 
the stated period. This is called the endowment plan of insur- 
ance, and the premium is always higher than m the regular life 
plan. 

[152] 
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528. Theory of Insurance. — The theory of insurance is 
not that anything is saved to the country in general, nor that 
anything is saved to the people in general, but the theory is the 
division or sharing of losses. Thus, if A has his house insured 
for $1000, and it is destroyed, he is presumed to receive from 
the insurer $1000, but this is not his actual loss, for he paid a 
small sum as a premium to obtain the policy for $1000. Now, a 
portion of the premiums paid in by all the persons insured in 
that company is taken to pay the loss on A's house, and his loss 
is thus shared by all who are insured in the same company. 

529. Parties. — The parties to an insurance contract are the 
Insurer and the Insured. The insurer is sometimes called the 
Underwriter. The conditions of competency are the same as in 
other contracts except that the insured must have sufficient inter- 
est in the thing insured. 

KINDS OF INSURANCE COMPANIES. 

530. There are three kinds of insurance companies; viz., 
Stock Companies, Mutual Companies, and Stock and Mutual 
Companies. 

531. Stock Companies. — The stock companies are those in 
which certain persons own the entire capital and take all the 
profits. 

r 

532. Mutual Company. — The mutual companies are those 
in which every person who is insured becomes a member, and the 
profits are divided among all the members, in such manner as the 
by-laws of the company direct. 

533. Stock and Mutual Company. — The stock and mutu?,! 

companies are such companies as partake of the nature of both 
the stock companies and the mutual companies. There is a per- 
manent fund provided above the premiums paid, and a part of 
the profits is paid out as a dividend upon this fund ; then the 
rest of the profits is paid to the members. 



154 ESSENTIALS OF COMMERCIAL LAW. 

FIEE INSURANCE. 

634. Insurable Interest. — The insured must haye a lawful 
interest in the thing insured, and he must have that interest at 
the time the loss occurs, or he cannot recover on the policy. 
This interest does not have to be an absolute ownership ; but it 
is sufficient if bis interest is that of a mortgagor, mortgagee, 
an agent, a factor, or a carrier, and so forth. It is sufficient if 
there is an actual pecuniary interest. If policies could be 
granted to those who do not have an interest, the business of 
insurance would be extremely hazardous, because it would hold 
out a temptation which would frequently lead to the crime of 
arson 

635. Valued and Open Policies. — The policy is the contract 

between the parties. Policies are sometimes made for a sum 
agreed upon to be paid in case of loss. Such a policy is called a 
valued policy. Other policies provide for the payment of what- 
ever sum the loss may prove to be. Such a policy is called an 
open policy. 

636. Representation and Warranty. — A person who de- 
sires to insure his property, first makes an application for his 
policy. This application contains certain statements in regard 
to the description of the property, and the risk or hazard to 
which such property is subject. The application may be oral, 
but is usually written. These statements are called representa- 
tions just so long as they do not become a part of the policy. 
But if a statement becomes a part of the policy by a special 
reference made to the statement, or by being in some way 
attached to the policy, it is called a warranty. The difference 
between a representation and a warranty in the effect that they 
have upon the policy is very great and important. If a mistake 
be made in the representation, or an untruth stated, it will not 
invalidate the policy, unless the misrepresentation be material to 
the risk. For instance, a representation that a part of the build- 
ing is used for a certain purpose when it is used for a different 
purpose will not destroy the policy unless the actual use of that 
part of the building would subject it to greater danger than 
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would the use stated. If a false statement be made in the policy 
or by means of a warranty, it will invalidate the policy, although 
the error may not be material to the risk. 

537. Disclosures. — In the Insurance contract, as well as 
all others, the law demands good faith from both parties. The 
insured must disclose all facts that, in his knowledge, are material 
to the risk. Concealing a fact that the insurer has a right to 
know before assuming the risk is as bad as representing a thing 
to be other than it is. But mere silence in regard to a mattar 
that the insurer may easily see is not concealment. 

638. Bight to BebuUd. — Sometimes the insurer reserves 
the right to rebuild the property instead of paying the money; 
this is resorted to if the insurer thinks the claim for loss is ex- 
horbitant. The insurer may or may not avail himself of this 
opportunity, but if he does not only the value of the old building 
destroyed can be recovered. If the insurer is to rebuild, he 
must make the fact known without unreasonable dela3\ 

639. Change of the Bisk. — When an insurance company 
takes a risk upon a building and issues a policy, the contract is 
made with reference to the hazard or danger that is assumed; 
and if the owner of the property change it or add other parts 
to it without the consent of the company the policy is thereby 
rendered void. Any change in the ownership, use, or occupancy 
of the building should be communicated to the underwriter. 

540. Ajnonnt of Insuranee.— If a building is worth $5000, 

and is insured for $3000 and is damaged to the extent of $2000, 
the policy holder can only recover $2000. If the building is 
entirely destroyed, he could recover only $3000. If the building 
is damaged to the extent of $500 and the company, pays that 
amount, then the policy continues in force for the remainder of 
the amount, which is $^00. 

641. Double Insurance. — As a general rule an insurance 
company will not issue a policy for an amount equal to the full 
value of the property ; and in order to secure a policy for the 
full value of the property, the ownet sometimes insures in more 
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than one company, and by this means a person sometimes insures 
property for more than it is worth. But the law will not allow 
him to receive more than the property is worth ; and if one of 
the companies holding the risk on the building pays the whole 
loss, that company may then call upon the other company that 
held a risk on the same building to pay its proportional part 
of the loss. On the other hand, if the building is damaged to 
the amount of all the insurance, each company must pay the 
amount called for in the policy issued by it. 

542. Bisks CoTered. — In fire insurance the protection af- 
forded against damage includes not only the direct effects but all 
damage that results from attempts to extinguish the fire; also 
damage caused by contagious fires. 

543. Adjustment of Loss. — If the policy is an open one, the 
actual value of the property at the time of the loss fixes the claim 
for damages. When the policy requires a notice of the loss or 
a sworn statement as to the amount of the loss, these conditions 
must be carefully and strictly complied with. Often a person by 
claiming more than is just, loses what he might have rightfully 
claimed. 

LIFE INSURANCE. 

544. In its nature, life insurance is very different from other 
kinds of insurance. The questions which arise under fire insur- 
ance policies are different from those which arise from life in- 
surance policies. The principles by which decisions are governed 
are the same in all cases, and depend upon the good faith of 
things contained in the policy. 

545. Warranty and Representation. — A life policy is 

issued upon an application, and it is this application that usually 
contains the points of dispute that lead ta so many and costly 
law-suits. In the application very many questions are given and 
all of them must be answered. None of them should be thought 
unimportant, for, indeed, they are all important. The impor- 
tance is not in the questions themselves, but in the answers that 
are given. Whether a statement is a warranty or a representation, 
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is to be determined by its materiality. It is stated in most 
policies that the policy is made upon the statements found in the 
application for insurance; and as the statements in. the applica- 
tion cover almost every point that could possibly aflfect the risk, 
it follows that almost everything in the application amounts to a 
warranty. But from the fact that the insurer frames the ques- 
tions to suit himself, the courts have usually construed the 
questions very much in favor of the applicant. 

646. How to Answer Questions. — If the answer is a plain 
negative or affirmative, it will always amount to a warranty, and 
questions should never be answered in this manner unless the 
appliciint is positively certain of his statement. As consumption 
is the cause of more deaths than any other disease, questions 
concerning it are usually numerous. If the question, * < Did 
either of your parents ever have consumption ? " is asked, it is 
not best to answer *< No ; " for as certain as you may feel about 
the answer, it may be that some physician in the vicinity will 
say that he once treated your father for consumption, perhaps 
before your birth. A better answer to such a question is, < * Not 
that I know of," or <<Not to my knowledge and belief." 

647. Restrictions. — Life policies usually contain certain 
restrictions as to place, trade, occupation, manner of death, etc. 
Engineers. or firemen about steam engines, and persons working 
about powder mills are considered extra- hazardous, and cannot 
have their lives insured, or at least they would be required to 
pay a higher rate of premium. Sometimes the policy forbids the 
insured to travel in, or beyond, certain limits. Whenever a policy 
contains any of these restrictions and the insured disregards 
them, he thereby forfeits the rights of his policy. 

648. Manner of Death. — Death by the hands of justice is al- 
ways an avoidance of the contract. So in the case of dueling, the 
law is quite plain that all claim for insurance is lost where one 
is killed in a duel. The most difficult questions arise in the case 
of death by suicide. The clause regarding suicide is usually 
expressed in the clause, '< death by his own hands " or <' death 
by his own act. " But unless the act which produces death has 
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the concurrence of a responsible will,, it would not discharge the 
insurer. 

549. Supposed Death. — Much question has been made, when 
a man may be believed to be dead, simply because nothing is 
known about him, or has been known for a long period. But 
there is not and cannot be any other presumption of law on the 
subject than that, after a certain period of absence and silence, 
there is a presumption of death ; and seven years has been men- 
tioned in England and in this country as this period, and even 
sanctioned by legislation in New York. (Parsons Laws of Busi- 
ness.) 

550. Insurable Interest. — When a person is insured in any 
way, he must have an interest in the thing insured, whether that 
be the life of a person or some kind of property. Any person can 
have his own life insured, and he can have the life of any one 
else insured, if the relation be such that the death of that person 
would be a pecuniary loss or damage to the person holding the 
policy. A wife is usually thought to have an insurable interest 
in the life of her husband. Also a sister in a brother, parent in 
child, child in parent, etc. But in all these cases there must be 
some pecuniary dependence existing. A creditor has an insur- 
able interest in the life of his debtor. 

551. Assignment of Policy. — Life insurance policies are 
assignable. A great many of the policies are eflfected for that 
purpose. A person sometimes has his life insured for security 
to his creditors, and indeed a man who does not carry some in- 
surance is looked upon by most business men as one who is lack- 
ing in sound judgment of the affairs of a successful business 
life. It is very generally true that life insurance policies are 
assignable, but assignment may be forbidden by the terms of 
the policy; and when such is the case, it is binding upon the 
parties. 
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REAL ESTATE AND ITS 

552. Deflnitloil. — AH property may be divi^pd into two 
classes, real estate smd personal property.' 

I 

553; Beal Estate. — Heal estate is that which is fixed or 
immovable and eamiot be carried about with the person. It is 
not always an easy matter to determine just what is included in 
real estate, for it includes land and whatever is attached to the 
land, such as houses, trees, and fences, etc. Those things which 
belong to the realty and cannot be legally taken from it are 
called fixtures, and any discussion of the law in fixtures is 
beyond the scope of this work. But it is a general rule that 
whatever is attached to the real property in such a way that its 
removal would in any way deface or injure the real property, 
cannot be removed by the outgoing tenant. 

554. Kinds of Interest. — In England all the land was sup- 
posed to have belonged originally to the king, who granted por- 
tions of it to his subjects ; but these grants were only conditional, 
and were given to the subjects upon condition that they should 
assist the king in his wars or serve him in other ways. Large 
portions of land were allotted to certain officers and these in turn 
let the land to lower subjects. This' conditional interest which 
the subject had in the land was called a fevd, and this practice 
of allotting land originated a system which was called the feudal 
system. Another name for feud was fief, and this was soon 
changed into the word fee, from which we have the term Fee 
Simple. 

This system never was practiced in the United States, and 
the only relic of it that we have is the right of eminent dommn. 
This is a right that the government has reserved by which the 
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land of an uvlmdual may be taken for public impioTement, Bach 
as bnilding laUioads. This can be done contraiy to the will of 
the land-owner, bat the goTeniment must pay what the land is 
reasonably worth. 

The different kinds of interest which one may have in real 
estate are Fee Simple, Estate for Life, Estate in Bemainder, and 
Estate in Beyersion. 

555. Fee Simple. — This is a fall and unrestricted owner- 
ship. One who owns land in fee simple may do whatever he 
pleases with it, except that he is restricted as every member of 
society' is. He may use it himself, give it away, sell it or dis- 
pose of it b}^ will to whomsoever he chooses. He may destroy 
the building on it, provided he does not injure others by so doing. 
In general it may be said that his power over it is unlimited. 

556. Estate for Life. — A person who owns land in fee 
simple may grant it to another upon the condition that he is to 
own it during his (the grantee's) life. That is. A, owning a piece 
of land, may grant it to B, to be held by him as long as he (B) 
lives. B's interest in the land would be a life estate. Land may 
thus be granted to a person daring his own life or during the life 
of another. He who has sach an interest in land cannot do as 
he wills with it. He cannot subject it to waste. He cannot sell 
or mortgage it. Bat as to selling or mortgaging it, we mean 
that he cannot convey a greater interest than he has. 11 B has 
a life estate he can sell it to C ; but C's interest will terminate 
upon the death of B. A widow is entitled to a life interest in one 
third of all the lands which the husband has owned since their 
marrriage, unless he has conveyed it by a deed in which she has 
joined him. This is called her Bower. 

557. Estate in Bemainder and Rerersion. — The owner of 

an estate may dispose of a life interest, and at the end of the life, 
the estate then reverts to the grantor. Thus if A grants land to 
B to be held during B's life, A still has an interest in the estate, 
and this interest is called an estate in reversion. Again, A may 
grant land to B to be held during B's life, or for a term of years, 
and at B's death, or the expiration of the time, the land is to 
become G's. The interest which C has in the estate during the 
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time B is in possesion is called an estate in remainder. An estate 
in remainder or an estate in reversion is called a future interest. 
The owner of a future interest has no right to any use of the land 
imtil the event happens upon which his interest depends ; then 
his interest is in some cases a full ownership, in others only a life 
interest. We have said that one who holds a future interest in 
lands has no right to use the lands, but he does have the right to 
see that the estate be not subjected to undue waste. 

668. Joint Ownership. — It sometimes happens that two or 
more persons together own a piece of property. This is called a 
j<nnt ownership. Such an estate may be created by deed. Also 
when a person dies without a will, his heirs become joint-owners 
of his property. The joint-owners may divide the property 
among themselves and make themselves separate owners. If they 
cannot agree as to the division, any one may bring suit, and the 
court will divide the stock among them according to their lawful 
interests. 

659. Law of Place. — Contracts with regard to personal 
property are governed by the law of the State where they are 
made, but the rule with regard to real estate is quite different. 
All contracts concerning real estate are governed by the law of 
the State in which the land lies. 

BIGHTS OF 0WNEB8. 

660. Jnst what is included in a grant of real estate is often 
a question of considerable nicety. Land is said to include what 
is above the surface and what is below the surface ; thus we see 
every man's farm extends from the center of the earth upward 
ad infinitum. The rights of land-owners will be considered under 
the following heads: Trees, Water, Road, Division Fence, Kind- 
ling Fires, Game Animals, Trespassers. 

661. Trees. — The buyer of land buys with it all the trees 
that ^re standing on it, also those that have blown down and are 
lying upon the ground ; but this is not so if the trees have been 
cut into material for sale. If the trees have been cut or hewn 
into timber for use in improving the land, then such timber 

11 
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would go with the buuL If the trees of your neighbor's 
land hang over 3'oar field, joa may eat off these overhang- 
ing boughs and place them off your premises. You may 
also dig down close to your neighbor's line of property and cut 
off the roots of his trees. If the branches which hang over your 
land have fruit on them, you may cut the branches and let the 
fruit fall to the ground, but you really have no right to the fruit, 
and the owner may peaceably enter and take the fruit away. 

562. Water. — The owner of land owns all the water upon 
the land, but does not have an absolute right to the water, and 
he can only make reasonable use of it for his stock, house, etc. 
The owner of land may change the course of a stream on his own 
land, but he cannot prevent it from flowing in to his neighbor's 
land ; nor can he change the course so as to make it enter 
another's land in any other channel than its natural channel. A 
person must not dam up a stream so as to make it overflow 
another's land. One person may enter another person's land to 
remove obstructions from a stream, if such obstructions are caus- 
ing an overflow on the land of the former. As one person has 
no property in what is below the surface of another person's 
land, it follows that a land owner may dig down on his land and 
cut off the vein which supplies his neighbor's land. If a farm is 
bounded by a stream the farmer owns to what is called the thread 
of the stream, and this may be very near one side of the stream. 

A body of water cannot be conveyed by deed ; but this can 
be accomplished in effect by transferring the land at the bottom 
of the water. 

563. Roads. — When a person buys a piece of land sur- 
rounded by other lands, he also buys the right to pass to and 
from that land. But the seller may designate a suflScient road to 
and from the land and the buyer must pass over this road. This 
is a right which depends upon necessity, and if a highway is aft- 
erward laid out by which access to the land may be had, the 
former right is lost. A right of way may be conveyed by deed 
in the same manner that the land itself is conveyed. It some- 
times happens that a person acquires a right of way by what is 
called prescription ; this occurs when a person has passed over 
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the land of another and used it as a roadway for more than 
twenty years. 

564. Diyision Fences* — This is a subject which is regulated 
by the local statutes. According to the common law a person 
was not bound to fence his land against adjoining land, but he 
was bound to keep his cattle on his own land and was liable for 
any damages resulting from not doing so. Most of the States 
have prescribed rules for making and maintaining sufficient divis- 
ion fences between the owners of adjoining lands. 

565. Kindling Fires. — A person has a right to kindle fires 
on his own land, so long as he does not endanger the property 
of others ; and circumstances may be such that he would not be 
at liberty to kindle a fire on his land at all. If a person starts 
a fire on his premises and by his negligence the property of a 
neighbor is destroyed, then the question as to who shall be liable 
for the loss is raised. Suppose A kindles the fire on his land 
and causes B's property to bum, from B's, C's ignites, and C's 
causes D's to bum, and so on. It is plain that A's responsibility 
must end somewhere, and the law has said that he shall be held 
liable for the immediate effects of his carelessness, only ; i. e. , he 
would be held liable for the loss of B, only. 

566. Game Animals. — A wild animal, whether bird, beast, 
or fish, belongs to nobody, and he may catch and kill it who 
can. But here comes the question of the right to go upon the 
land. The wild birds on my farm are not mine ; I have no better 
right to shoot and snare them than another; but no man has a 
right to come on my land to snare or shoot them without my 
permission — that is, he has no right at all. If a man stands 
in the road adjoining my land and shoots a bird which is coming 
on my land, I cannot say he has done me any wrong. But he 
has no right to step a foot upon my ground to get the bird, and 
if he does so he is a tresspasser. It is common in some parts 
of the country to see sign boards, giving notice, * * No shooting 
allowed on these premises." The only effect such a notice has is 
that one who walks peacefully over the land will not be prose- 
cuted ; but one who shoots upon the land will be prosecuted, 
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not for shooting there or for killing wild animals there; but for 
being there without permission. {Parsori's Laics of Business. ) 

567. Trespassers. — No one has the right to set his foot on 
the property of another against the owner's will, and it is not 
necessary for the owner to put a sign giving notice that he does 
not wish people to pass over his land or hunt upon it. Any one 
who goes upon the land of another without the owner's permission 
is a trespasser and may be sued for damages. The owner of a 
piece of land has the right to order a trespasser oft. Then if he 
does not obey, the owner may lay hands on him and put him off 
by force ; but the law says he must not use more force than is 
necessary in expelling the trespasser, and must not do him any 
very great bodily injury. 

TRANSFER OF REAL ESTATE. 

668. How Transferred. — There are but three modes of 
acquiring title to lands ; viz. , Original Acquisition, Operation of 
Law, and Purchase. Title by original acquisition depends upon 
the right of original discovery. Title by operation of law is the 
title whereby a person comes into possession of land through the 
death of an ancestor. If a person dies owning real estate, the estate 
descends to his lineal descendants in direct line. Thus, if a man 
dies who has two sons and a •daughter, the children will pai*take 
equally of the father's estate. The law of Moses gave a double 
portion to the eldest son. At Athens the sons took equally, and 
were preferred to the females ; and if there were no sons, the 
estate descended to the husbands of the daughters. 

Title by purchase is the most common mode of vesting the 
title to real property. This is a transfer by the act of the parties, 
and is called a title by purchase whether it be based on a valu- 
able consideration or a voluntary gift 

69. How Transferred by Purchase. — As we have already 

seen, every sale of land must be evidenced in writing, and this 
written instrument for the transfer of real estate we call a deed. 
This is the usual meaning attached to the term deed ; but in fact 
any written or sealed instrument is a deed. 
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KIND OF DEEDS. 

570. There are now m general use three kinds of deeds; Full 
Coveiiant Warranty, Warranty, and Quit Claim. 

671. Full Coyenant Deed. — A full covenant deed is one 
which has all the covenants or promises necessary to give the 
grantee full and protected enjoyment of the land. There is in 
such a deed a promise that the grantor is well seized, meaning 
that he lawfully owns the property, and if it afterward appears 
that he does not own it, he has broken his covenant and the 
grantee has a right of action against him. This is called the 
covenant of seizen. There is also a covenant against incumbrances ; 
and if there be any unpaid claims against the property, the terms 
of the deed are broken, and the grantor must make them good. 
In addition to these there is a covenant of quiet enjoyment. 

572. Warranty Deed. — A warranty deed does not contain 
the covenants that are in a full covenant warranty deed. It 
simply conveys the title to the land; the covenant of warranty is 
not broken until the grantee is actually evicted, that is, removed 
from the property and deprived of his possession. When this is 
done, and not until then, the grantee has a right of action against 
the grantor. 

573. Quit Claim Deed.— This is a form of deed used by one 
who believes his claim to the property to be doubtful. It is also 
used by heirs and other tenants in common when one wishes to 
dispose of or disclaim his interest. It is used also in disposing 
of an apparent interest that one may have in property, and thus 
enable a grantee to perfect his title. By a quit claim deed one 
means to transfer just such interest as he may have, and if 
another person proves good title to the property and evicts the 
grantee, the grantor is not responsible. 

574. Warranty Deed Made Under the Statute of Illinois. 

This indenture witnesseth. That the grantor ( name and occu- 
pation of grantor ) of the ( residence of grantor ) in the County 
of , and State of , for and in consideration of the 
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sum of dollars, in hand paid, Conveys and Warrants to 

( name and occupation of grantee ) of the ( residence of grantee ) 

County of , State of , the following described real 

estate, to-wit: (here give an exact description of the land by 
meets and bounds, dimensions, contents, or quantity, boundary 

marks, monuments, etc.) situated in the County of , in the 

State of , hereby releasing and waiving all rights under 

and by virtue of the homestead exemption laws of this State. 

Bated this day of , a. d., 189-. 

(Signature.) [seal.] 



-.} 



ss 



State of 

County of — 

I, , in and for said County, in the State aforesaid, do 

hereby certify that personally known to me to be the 

same person whose name , subscribed to the foregoing 

instrument, appeared before me this day in person and acknowl- 
edged that signed, sealed, and delivered the said instru- 
ment as free and voluntary act, for the uses , and purposes 

therein set forth, including the release and waiver of the right of 
homestead. 

Given under my hand and seal this day of , 18 — . 

(Signature.) 

575. Quit Claim Deed in Use in Indiana. 

This indenture witnesseth, That I (name and occupation of 

grantor), of — ^ County, in the State of , release and 

quit claim to (name and occupation of grantee) of County, 

in the State of , for the sum of dollars, the follow- 
ing real estate in County, in the State of Indiana, to-wit 

(here describe the property) : 

In witness whereof, the said hereunto sets hand 

and seal, this day of , 189-. 

(Signature.) [seal.] 

Executed in the presence of, 



Witnesses. 
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State of Indiana, , 

' ^ SS. 



County. 



} 



Before me, , a in and for said County, this 



day of , 18 — , personally appeared and acknowl- 
edged the execution of the annexed deed. 
Witness my hand and seal, 

(Signature.) [seal.] 

If the grantor has a wife, and it is intended that she shall 
relinquish her dower, she must become a party to the deed. It 
ia not necessary, however, that her name be mentioned in the 
deed if she signs and seals the deed and, in the acknowledgment, 
the fact of her relinquishment is definitely mentioned. 

576. Execution of the Deed. — The execution of a deed 
consists of signing, sealing, attesting, acknowledging, and re- 
cording. 

577. Signing. — This means that the grantor shall sign his 
name to the deed ; he should write his name in the usual place 
and in the usual manner. If the grantor cannot write his name, 
he may make his mark. 

578. Sealing. — This is a stamp or impression of some kind, 
which is usually placed immediately after the name. Formerly, 
much more importance was attached to the 9eal than at present. 
Its use originated among people who could not write, and each 
man had a seal of some sort which he attached to his contracts, 
and this was absolutely necessary to establish their genuineness. 
This custom of using a seal is fast going out of use, and con- 
tracts for the transfer of real estate are about the only contracts 
in which they are required. In this case, simply a scroll is all 
that is required in most of the States. 

579; Attestation. — Attesting means witnessing. In some 
States the law requires that a number of witnesses be present to 
certify to the validity of a deed. The most common number 
required is two or three. In most of the States witnesses are not 
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necessary when the deed is acknowledged ; bat it is always well 
to have them. 

580. Acknowledging. — In this the grantor goes before 
one who has authority to receive acknowledgments, shows the 
deed to him and acknowledges it as his free act and deed ; and 
the officer certifies that he has received the acknowledgment, and 
properly dates and signs it. 

581. Beeording. — In order to have its full effect almost 
every State requires that the deed shall be recorded in a certain 
office in the county where the land lies. This rule is adopted for 
the purpose of giving publicity to the title, and it enables every 
one to examine the record of any piece of land he contemplates 
purchasing. 

. A deed might be valid as between the immediate parties with- 
out recording; but it would have no force as against a subsequent 
deed that has been recorded. 

^ A deed is considered recorded as soon as it is in the hands of 
the recording officer, and indeed the exact time of the recording 
may be a matter of much importance. A may receive a deed 
from B and present it for recording one minute before noon on a 
certain day. If C, a creditor of B, attaches the property for a 
debt due him from B two minutes befqre noon the same day, 
then C would take the property. 

MORTGAGES. 

582. Difinition. — A mortgage is an instrument intended to 
give the creditor the security of property. Personal property 
may be mortgaged as well as real property. A mortgage is 
nothing more or less than a deed with the condition that it shall 
become void upon the payment of a certain sum of money. The 
mortgagee holds the title to the land ; but his title becomes 
void upon the payment of the debt 

According to the common law the mortgagor had a right to 
redeem his land only before or when the debt became due ; but 
the courts have thought this law too harsh and the mortgagor 
is now given further time in which to redeem. This right to 
redeem is called the right of redemption or equity of redemption. 
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The time within which the mortgaged land may be redeemed is 
usually three years. This rule is so important that the mortgagor 
cannot lose his equity of redemption even by his own agreement. 
Thus if the mortgagor agrees with the mortgagee that he will 
have no equity of redemption, the law will set aside such an agree- 
ment and give the mortgagor his right of redemption. But the 
agreement may be to the effect that if the debt is not paid within 
a certain number of days the mortgagee may 3ell the property 
and take enough of the proceeds to pay the debt, and turn the 
balance over to the mortgagor. The sale, however, must be 
conducted in the manner laid d6wn by the statutes. 



CHAPTER XVIII. 



ONE HUNDRED REVIEW QUESTIONS. 

1. What is included in the study of commercial law ? 

2. Name the primary elements of a contract. 

3. What is meant by corporate powers ? 

4. When does a person attain his majority ? 
6. Are the contracts of infants void ? 

6. What contracts of an infant are binding upon him ? 

7. What may be considered necessaries ? 

8. What is the difference between insanity and idiocy ? 

9. Is drunkenness a defense to a contract ? 

10. What was the common law as to the rights of a married 
woman to contract ? 

11. What is meant by consideration ? 

12. Define valuable and good consideration. 

13. What kind of contract will a good consideration support ? 

14. What is meant by general restraint of trade ? 

15. Define mutual assent. 

\ 16. What is the law in regard to contracts that restrain 
trade? 

17. What is meant by a repugnant condition ? a copulative 
condition ? a disjunctive condition ? 

18. what is a simple contract ? a specialty contract ? a con- 
tract of record ? 

19. What is a joint contract ? 

20. What contracts must be in writing ? 

21. What is meant by the Statute of Frauds ? 

22. Define negotiable paper. 

23. Define negotiability. 

24. Name and define the different classes of negotiable paper. 

[1701 
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25. What are the negotiable words ? 

26. May one who finds a note collect it ? 

27. Under what circomstances may a person be made to pay 
a note that he has already paid ? 

28. What is protest, and when necessary ? 

29. What is meant by waiver ? 

30. What contract does a person make in indorsing a note ? 

31. What is a foreign bill of exchange ? 

32. What is the necessity of giving notice in case a paper is 
dishonored ? Who must give notice ? To whom must notice be 
given? 

33. What are the duties of an agent ? 

34. What are the duties and liabilities of a principal ? 

35. What is a general agent ; a special agent ? 

36. How are partnerships formed ? 

37. What is the liability of a partner ? 

38. What is a limited partnership and how formed ? 

39. May a partner's private property be taken to pay partner- 
ship debts ? • 

40. Name three ways by which partnerships are dissolved ? 

41. For what causes will a court grant a decree for the dis- 
solution of a partnership ? 

42. What is a corporation ? 

43. Name all the divisions and subdivisions of corporations. 

44. How is a corporation formed ? 

45. What may be said against corporations in general ? 

46. What is a private corporation ? 

47. What are the main differences between a corporation and 
a partnership ? 

48. What is the difference between a joint stock company and 
a corporation ? 

49. What is the liability of a stock-holder ? 

50. What are the liabilities of corporations ? 

51. How are the every-day affairs of a corporation car- 
ziedon? 

52. What is a bailment ? 

53. Is the law of bailment of much importance ? 

54. What is a common carrier ? a private carrier ? 

55. What is a deposit bailment ? 
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56. What is the liability of one who undertakes to do 
act for another without recompense ? 

57. What are the principal rules governing the liabilitieB of 
innkeepers. 

58. Can a workman receive pay for performing only part of a 
work that he has undertaken under an entire contract ? 

59. Name the three classes of bailments and the decree of 
diligence that the bailee must exercise in each class. 

60. What is the difference between a sale and a barter ? 

61. Does the seller of goods warrant the quality of the goods, 
when there is no express statement to that effect ? 

62. What is the duty of the seller in regard to making dis- 
closures concerning the things sold ? 

63. What is the right of stoppage in transitu ? 

64. When does the right of stoppage arise, and when does it 
• end ? 

65. What are the rights of the vender after he has exercised 
the right of stoppage ? 

66. How may the right of stoppage be exercised ? 

67. What is a tender ? 

68. What is the effect of a tender properly made ? 

69. What U. 8. money is legal tender ? 

70. What does a tender admit ? 

71. Define interest. Define usury. 

72. Is it right to charge interest ? 

73. Is it right for the law to prohibit a man from loaning his 
money at as high a rate of interest as he can ? 

74. What is meant by the legal rate ? 

75. What is the law of place in regard to the rate of interest ? 

76. What is a copyright ? 

77. How would you proceed to secure a coyright ? 

78. What is a deed? 

79. What is a quit-claim deed ? 

80. Is it absolutely necessary to have a deed recorded ? 

81. Has a man the right to prevent the killing of wild game 
on his land ? 

. 82. To what extent would a farmer have right of action 
against one who sells him seeds, claiming that they are of a 
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valuable quality; but when the fanner comes to reap his harvest 
it appears that the seeds were worthless ? 

83. What is considered a legal fence in your State ? 

84. What is the difference between a warranty and a repre- 
sentation, as applied to insurance policies ? 

85. What is a mutual insurance company ? 

86. What is an open insurance policy ? 

87. What is the theory as to who actually bears the loss 
when insured property bums ? 

88. When has one person the right to take out a policy upon 
the life of another ? 

89. When will death by suicide invalidate the insurance 
policy ? 

90. How should questions in the application for insurance be 
answered ? ^ 

91. Define lien. 

92. What is a general lien ? a special lien ? 

93. What classes of persons are entitled to a general lien ? 

94. What is meant by mechanic's lien ? 

95. How may the right of lien be lost ? 

96. If you buy a note which is payable to the bearer, is there 
any advantage in having it indorsed ? 

97. If real estate is bought and the seller cannot at that 
time give a deed, what should the purchaser do to make himself 
safe? 

98. What is meant by saying that an account or debt is out- 
lawed ? 

99. When would a promissory note become outlawed ? 
100. What are the sources of law ? 
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Compensatory remedies i . 64 

Compensation of agents 177 

Compensation of carrier 358 

Conditional Indorsement 146 

Confusion of goods by agent 172 

Consideration, of contract 15 

failing 26 

gratuitous 27 

illegal r 24 

impossible 25 

insufficient 23 

executed 28 

sufficient 16 

good 17 

valuable 18 

interpretation of contracts. . . 54 

Contracts 6 

definition of 7 

essential elements of.'. 8 

assent to 35 

consideration of 15 

obstruction of justice by ... . 34 

subject matter of 29 

time for acceptance of 38 

time for performance of ... . 39 

under duress of 36 

discrepancies in 58 

gambling 32 

interpretation of 54 

in restraint of marriage 31 

12 



Contracts, in restraint of trade. . . 30> 
liabilities of corporations as 

to 271 

Contracts, classes of 40- 

of record 41 

specialties 43* 

simple 43- 

unilateral 44 

bilateral 45> 

written 4& 

oral 47 

express 48> 

implied 4& 

principal and collateral 50 

executed and executory 51 

joint and several 52 

of sale 368 

parties who may ^ake 9 

infants or minors 10 

lunatics and idiots 11 

intoxication of 13 

married women 13- 

alien belligerents 14 

repugnant clause in 59* 

rights of agents as to. . . . 183* 

simple 43- 

Sunday 33- 

Copyright, direction for securing 

printed title required 501 

what style of print 503- 

fees 503 

copies required 504 

free by mail 505 

of American manufacture . . . 506- 

penalty 507 

new editions 508- 

notice given by imprint 509- 

penalty for false claim 510^ 

translations and dramas 511 

duration of copyright 513. 

renewals 513 

time of publications 514 

assignments 515- 

copies or duplicate certifi- 
cates 516- 

serials or separate publica- 
tions 517 

for works of art 518- 

fine arts 519<- 

no labels or names copy- 
righted 530^ 

foreign or international 531 

full name of proprietor 533 

Corporations, definition 239* 

Corporation and partnership, dif- 
ference between 240> 

as to legal character 341 

as to formation 343: 
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Corporation, as to death 343 

transfer of interest 244 

as to powers 245 

as to debts 346 

essentials of 252 

Corporations, classes of 253 

dissolution of 278 

by statute 279 

by loss of integral part. . 280 
by surrender of franchise 281 
by forfeiture of charter. 282 

eflfectof 283 

formed how 251 

liabilities of 270 

as to contracts 271 

for acts of agents 272 

for trespass 273 

fortaxes 274 

for visitation 275 

manner of doing business of. 277 
not joint stock companies. . . 247 

powers of 262 

perpetual succession 263 

to sue and be sued 264 

to purchase property 265 

to hold property as trustee 266 
to have a common seal . . 267 

to make by-laws 268 

to choose members 268 

amotion 269 

disfranchisement 269 

private 261 

public 260 

sole 254 

quasi 255 

aggregate 256 

public 260 

private 261 

religious 257 

eleemosynary 258 

Correspondence as to patents 450 

•Counterfeit money, detection of. 441 

payment by 440 

Criminal remedies 62 

Custody, hire of 340 

Date of negotiable paper 72 

Date of patent 484 

Days of grace 73 

Debt, assignment of 21 

Deed, execution of 576 

form of warranty in Illinois. 574 
form of quit claim in Indiana 575 

full covenant 571 

kinds of 570 

quit claim 573 

warranty 572 

full covenant warranty . . 571 



Degrees of diligence 288 

Delivery of goods 355 

Demand for payment 105 

Deposit bailment 291 

Deposit, certificate of 126 

Deposit, drawing check without. 439 

Deposit, interest in 297 

Deposit, return of 298 

Deposit, use of thing 296 

Depositor 292 

Depositary 292 

Designs for patent 461 

Detection of counterfeit money. . 441 

Deligence, degrees of 288 

Discrepancies in contract 58 

Disfranchisement 269 

Dishonor, notice of 93 

Distinction in parties 83 

Dissolution of agency 197 

Dissolution of corporations 278 

Dissolution of partnership 221 

results of 231 

Dormant partners 215 

Draft 83 

acceptance of 90 

forms of 138, 139, 140 

non-acceptance of 92 

Drawee of draft 84 

Drawer of draft 70 

Drawings for patents 475 

Duration of patent 485 

Duress, contract under 36 

Duties of agents 164 

Duties of carriers 354 

Eleemosynary corporations 258 

Elements of contracts, essentials. 29 

Essentials of corporations 252 

Essentials of negotiable paper ... 68 

Estate, real 553 

Estate for life 556 

Estate in remainder 557 

Estate in reversion 557 

Executed consideration 28 

Executed contracts 51 

Execution of deed 576 

Executory contracts 51 

Expenses attendant on loan 318 

Express contracts 48 

Failing consideration 26 

Fee simple 555 

Fees, copyright 503 

Patent oiilce 493 

Fire insurance 526 

Forbearance from suit 20 

Foreign bills of exchange 88 

form of 141,142,143 
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Foreign copyright 521 

Forged check 123 

Form of bill of sale 384 

Form of chattel note 132 

Forms of check 135, 136, 137 

Forms of draft 138, 139, 140 

Forms of foreign bill of ex- 
change 141, 142, 143 

Form of joint note on demand ... 133 
Form of joint and several note . . . 134 

Form of note, common 129 

Form of note on demand 130 

Form of non-negotiable note 131 

Form of notice of protest 109 

Form of patent 485 

Form of ix)wer of attorney 103 

Form of protest 107 

Form of quit claim deed in Indi- 
ana 575 

Form of warranty deed in Illinois 574 
Forming partnership, reasons for 205 

Frauds, statute of 53, 374 

Full indorsement 101 

form of 144 

Gambling contracts 32 

General agents 185 

Gold and silver certificates 421 

Good consideration 17 

Goods, delivery of 355 

interest of carrier in 357 

Gratuitous considerations 27 

loans 311 

receipt 443 

Greenbacks 419 

Guaranty, 115 

Guaranty of collection 116 

Guaranty of payment 117 

Guest, who is a 342 

Hire, bailment for 327 

of carriage 348 

of custody 340 

of labor 334 

of things 328 

Hirer 328 

Identification 125 

Illegal consideration 24 

Implied contracts 49 

Importance of agency 155 

Importance of bailment 285 

Impossible consideration 25 

Improvements in patents 470 

Indemnification of agents 179 

Indorsers liability 99 

Indorsement 97 

blank 102 

form of 145 



Indorsement — 

conditional, form of 146 

full 101 

full, form of 144 

kinds of 100 

qualified 147 

restrictive 104 

without recourse 103 

without recourse, form of 147 

necessary, when 98 

Informality in negotiable paper.. 77 

Inland bills of exchange 89 

Innkeepers and their duties 341 

liabilities of 343 

rights of 344 

Insanity, dissolution of agency by 203 

Insufficient consideration 23 

Insurance 523 

lands of 524 

maritime 525 

fire 526 

life 527 

theory of 528 

parties to 629 

Insurance companies 530 

stock companies 531 

mutual companies 532 

stock and mutual companies 533 

Insurance, fire 534 

insurable interest 534 

valued and open policies 535 

representation and warranty. 536 

disclosures 537 

right to rebuild 638 

change of risk 639 

amount of insurance 540 

double insurance 541 

risks covered 542 

adjustment of loss 543 

Insurance, life. , . . 544 

warranty representation 545 

how to answer questions .... 546 

restrictions 547 

manner of death 548 

supposed death 549 

insurable interest 550 

assignment of policy 551 

Interpretation of contracts 54 

Interest 148 

legal rate , 149 

contract rate 150 

Issue of patents 482 

Joint and several contracts 52 

note, form of 134 

Joint note on demand, form of . .. 133 

Joint stock companies 248 

corporations not 247 
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Joint stock companies, how 

formed 249 

advantages of 250 

Justice, obstruction of by con- 
tract 34 

Knowledge of law 5 

Labor, hire of 334 

Labor, part payment by 446 

Lading, bill of 128 

Law, common 4 

definition of 1 

knowledge of 5 

of place 114 

sources of 2 

statute 3 

Laws usury 152 

Legal rate of interest 149 

Legal tender 423 

Lender 313 

obligations of . . .* 317 

Letter 328 

Letter, duties of 330 

Liability of depositary 205 

of mandatary. 300 

Liabilities of agents 170 

of carriers 3.">2 

of corporations 270 

of principal 189 

of stock holders 270 

Lien 398 

right of.... 390 

definition 397 

enforcement of 411 

how created 398 

kinds of 402 

mechanics 410 

how lien is created 398 

by law 399 

usage or custom 400 

by agreement 401 

to whom given 403 

how right is lost 404 

by express contract 405 

by implied contract 406 

by neglect 407 

by new agreement 408 

by surrender of possession 409 

mechanics' 410 

right of, how lost 404 

right of agents 180 

of carriers 359 

Life, estate for 556 

Life insurance • 527 

Limitations, statutes of 66 

Litigation, prevention of 19 

Loans, gratuitous 311 



Loans, characteristics 312 

parties 313 

degree of diligence 314 

use 315 

who shall bear loss 316 

obligations of lender 317 

expenses attendant 318 

Loss and gain, how divided 220 

Loss, liability of bailee for 338 

' liability of hirer for 332 

who shall bear, on loan 316 

Lost goods, finder of 294 

Lost paper 119 

Mail, payment by 438 

proposition by 37 

Maker of note 70 

Mandatary 303 

Mandator 303 

Mandate bailment 301 

Marginal figures 78 

Maritime insurance 525 

Marriage, contracts in restraint of 31 

Maturity of negotiable paper 73 

Maturity, part payment before . . 445 

transfer after 112 

Mechanics' lien 410 

Middle man 386 

Misfeasance 175 

Misuser by mandatary 308 

Models for patents 479 

Money, kinds of U. S 418 

Money, mutilated, redemption of 424 

Money, paper, kinds of 418 

Moral considerations 27 

Mortgages 582 

Mortgage, difference between and 

pledge 321 

Mutilated money, redemption of 424 
Mutual insurance companies 533 

National bank bills 422 

Negotiable instrument as pay- 
ment 435 

Negotiable paper 67 

abbreviation in 77 

classes of 81 

date of 72 

definition and history of 67 

essential elements 60 

maturity of 73 

parties to 69 

payment of 79 

presentment of 74 

unconditional 80 

Negotiable words 75 

Nominal partners 214 

Non-acceptance of draft 92 
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2^on-feasanoe 175 

Non-negotiable note, form of 131 

Note, form of 96 

on demand, form of 130 

promissory 95 

tender of 430 

Notes, treasury 420 

Notice of dishonor 93 

Notice of dissolution of partner- 
ship 235 

Notice of protest 106 

form of 109 

sufficient 110 

to whom given 108 

Obligations of lender 317 

Open policy, insurance 535 

Oral appointment of agent 160 

Oral contracts 47 

Order, note payable to 96 

Original parties 70 

Ostensible partners 213 

Owners of real estate, rights 
of 560 

Paper money, kinds of 418 

Part payment 444 

before maturity 445 

by labor 446 

at inconvenient place 447 

by note of third person 448 

unliquidated accounts 449 

Part performance 339 

Parties, distinction in 83 

Parties to a contract 9 

Parties to negotiable paper. . 69 

Partners, authority of 217 

Partners 

classes of 212 

dormant 215 

special 216 

nominal 214 

ostensible 213 

responsibility of 211 

rights of as to each other 218 

who may become 207 

what number may be 208 

Partnership and corporation, dif* 

ference between 240 

as to legal character 241 

as to formation 242 

as to death 243 

transfer of interest 244 

as to powers 245 

as to debts 246 

Partnership, definition of .,. 206 

Partnership, dissolution of 221 

by lapse of time 222 



Partnership, by completion of 

subject matter 223 

by mutual consent 224 

by voluntary act of partner.. 225 

by assignment 226 

by death of partner 227 

by bankruptcy 228 

by war 229 

by judicial decree 230 

Partnership, loss and gain of . . . . 220 
Partnership, notice dissolution of 235 

to whom given 236 

how given 237 

by whom given 238 

Partnership, reasons for forming 205 
Partnership, results of dissolu- 
tion of 231 

as between partners 232 

as to third parties 233 

precedence of claims 234 

how formed 209 

loss and gain of 220 

rights of as to third persons.. 219 

when formed i 210 

Passengers, carriage of 361 

Passengers, duties of 366 

Passengers, duties of carriers as 

to 362 

Patents, law of 450 

correspondence 450 

correspondence to commis- 
sioner 451 

charges prepaid 452 

correspondence with assign- 
ees 454 

correspondence with attor- 
ney 455 

separate letters 456 

records and models open 457 
caveats and applications, se- 
cret 458 

records and copies 459 

applicants 460 

designs 461 

insurer to executors and ad- 
ministrators 463 

to assignee and inventors and 

assignees 463 

inventor believing himself 

first inventor 464 

joint inventors 465 

foreign patents 466 

requisites of application 467 

specification 468 

detailed description 469 

improvements 470 

claims 471 

reference to drawings. . . 472 
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Patents, requisites of applica- 
tion — 

arrangement of specifica- 
tion 473 

signature to specifications 574 

drawings 475 

requisites of drawings. . . 470 
three editions of draw- 
ings 477 

uniform standard of draw- 
ings 478 

models, when required 479 

examination, order of 480 

privileged cases 481 

issue 482 

notice of allowance 482 

withdrawal from issue . . 483 

date of patent 484 

duration and form of pat- 
ent 485 

caveats 486 

office fees 493 

Patents, petitions for 494 

by sole inventor 494 

by joint inventors 495 

by inventor for himself 

' and assignee 496 

with power of attorney . . 497 

by an administrator 498 

by an executor 499 

caveat, form of 500 

Payee of note or draft 70, 84 

Paying third person 437 

Payment 434 

appropriation of 442 

by counterfeit money 440 

by mail 438 

demand for 105 

guaranty of 117 

of negotiable paper 79 

on checks, stopping 124 

negotiable instrument as 435 

part 444 

Pawn 320 

Pawnee 320 

Pawnor 320 

Perpetual succession of corpora- 
tions 263 

Place, law of 114 

Place of tender 428 

Pledge or pawn bailment 320 

difference between and mort 

gage 321 

what IS covered by 324 

Pledgee 320 

Pledgor 320 

Policy, insurance 535 

Ponderous chattels 427 



Portable chattels 42^ 

Postmasters 360 

Power of attorney, form for 163 

Powers of corporations 262 

Presentment of checks 121 

Presentment of negotiable paper 74 

Presentation for acceptance 91 

Prevention of litigation 19 

Preventive remedies 65 

Price 373 

Principal 154 

Principal contracts 50 

Principal, liabilities of 189 

as to third parties 190 

apparent authority 191 

ratification 192 

to the agent 193 

Principal right of 194 

as to agents 195 

as to third parties «. 196 

Private corporations 261 

Professional agents 187 

Proposition of contract by mail . . 37 

Promissory note 95 

Promise for promise 22 

Protest, form of 107 

notice of 106 

notice of, to whom 108 

notice of, form of 109 

Protest of note 106 

Protest, sufficient, notice of 110 

Public agents 188 

Public corporations 260 

Qualified indorsement 147 

Quasi corporations 255 

Real estate 553 

Real estate and its transfer. ..... 552 

kinds of interest 554 

fee simple 555 

estate for life 556 

estate in remainder and rever- 
sion 557 

joint ownership 558 

law of place 559 

transfer of 568 

by purchase 569 

kind of deeds 570 

full covenant 571 

warranty 572 

quit claim 573 

execution of deed 576 

signing 577 

sealing 578 

attestation 579 

acknowledging 580 

recording 581 
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Heal estate, rights of owners ' 560 

trees 561 

water 562 

roads 563 

division fences 564 

kindling fires 565 

game animals 566 

trespassers 567 

Receipt, gratuitous 443 

Record, contracts of 41 

Redemption of mutilated money. 424 

Reimbursement of agents 178 

Reimbursement of depositary. . . 299 
Reimbursement of mandatary . . . 309 

Religious corporations 257 

Remainder, estate in 557 

Remedies, kinds of 61 

compensatory 64 

criminal 62 

civil 63 

preventive 65 

Repugnant clause in contract. . . 59 

Responsibility of partners 211 

Restraint of marriage, contracts 

,in 31 

Restraint of trade, contracts in . . 30 

Restrictive indorsement 104 

Results of dissolution of partner- 
ship 231 

Reversion, estates in 557 

Revocation, dissolution of agency 

by 199 

Revocation of deposit contract. . 300 

Revocation of loan 319 

Revocation of pledge contract. . . 326 

Right of lien 396 

Rights of partners as to each 

other 218 

Rights of partnership as to third 

persons 219 

Rights of principal as to agents. . 195 
Rights of principal as to third 

parties 196 

Right of stoppage in transitu . . . 385 
Rule for place of tender 428 

Sale 367 

Sale, contract of 368 

Sale of chattels 367 

Seal, corporation to have 267 

Simple contracts 43 

Silver certificates 421 

Sole corporations 254 

Sources of law 2 

Special agents 186 

Special partners 216 

Specialty, contract by 42 

Specification for patent 468 



Statute law 3 

Statute of frauds 53 

where adopted 374 

Statutes of linytations 66 

Stock insurance companies 531 

Stockholders, liabilities of 276 

Stoppage in transitu 385 

parties 386 

when right arises 387 

when transit begins and ends 388 

vendor indebted to vendee. .. 389 

part delivery 390 

who may exercise the right. . 391 

how to be exercised 392 

effect of the exercise 

as to vendee 393 

as to vendor 394 

how right is lost 395 

Stopping payment on check 124 

Subject matter of contract 29 

Subsequent parties 71 

Sufficient consideration 16 

Sufficient notice of protest 110 

Sunday contracts 33 

Taxes, liability of corporations 

for 274 

Tender 412 

Tender, amount of 429 

Tender, elements of 414 

parties 415 

indebtedness 416 

subject matter 417 

effect of 413 

how made 433 

legal 423 

Tender of notes and checks 430 

to whom 431 

when 432 

Terms of contract, doubtful 56 

Terms of contract, meaning of . . 57 

Things, hire of 328 

Third parties, rights of agents as 

to 181 

rights of principal as to 196 

Third person, paying 437 

Time for acceptance of contracts 38 
Time for performance of con- 
tracts ". 39 

Tort 174 

Torts, rights of agents as to 183 

Trade, contracts in restraint of . . 30 

Transfer after maturity 112 

Transfer of real estate 668 

Transitu, stoppage in 385 

Treasury notes 420 

Trespass, liabilities of corpora- 
tions for 273 
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Unconditional promise to pay ... 80 

Unilateral contracts 44 

Uses of bills of exchange 86 

Use of loan 315 

Use of pledge 323 

Usury 151 

Usury laws 152 

Valuable consideration 18 

Value received Ill 

Valued insurance policy 535 

Vendee 370 



Vendor - 370* 

Verbal contracts 47 

Visitation, liability of corpora- 
tions for 275 

Waiver 113 

Warehouseman 347 

Warranty 376^ 

Workmen, duties of 336> 

Works of art, copyright for 518 

Written contracts 4ft 



